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INTRODUCTION. 



The principles which govern the enjoyment and the alien- 
ation of Real Property are of almost universal interest. 
Some acquaintance with them is requisite for managing, 
with safety and propriety, many of the common occur- 
rences of life ; and a familiarity with them, will perhaps be 
found more useful than any other branch of legal learning. 
The second volume of Mr. Justice Blackstone's Com- 
mentaries has long been recognized as the most popular 
introduction to a knowledge of this subject. Its publica- 
tion may be said to have formed an sera in the history of 
the law of Real Property. It rendered this most difficult 
body of law, comparatively easy of comprehension, arid it 
is constantly referred to by all classes of the commu- 
nity, and more particularly by the law student, for infor- 
matiori respecting it. The only drawback at the present 
day to its practical use — obviously a very great one — is, 
that since it was written the law of Real Property has been 
materially altered, both by the legislature and by judicial 
decision. Indeed, in niany parts of this volume, the 
Commentaries must now be considered chiefly valuable 
rather as containing a history of the law, down to the time 
of the author, and as a full exposition of what the law then 
was, than as shewing how it stands at the present day. 
Still, however, in those parts which have not been altered, 
this work remains unrivalled for clearness, precision, and 
accuracy, and for conveying all that for general purposes 
need be known, in a style the most beautiful, and with an 

authority inferior to none. 
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IT INTRODUCTION. 

Under these circumstances it seemed worthy of consi- 
deration whether the work might not be adapted to pre- 
sent use^ by presenring such parts of the text as remain 
law^ and incorporating the alterations which have been 
made since it was written ; thus eudeaTOuring to render 
it what it was originally, a brief, but authentic statement 
of this branch of the law. In pursuance of this idea, — 
which the writer may take the liberty of stating* has long 
been a favourite project with him — this volume has been 
undartaken. 

If any precedent were necessary for separating a portion 
«tf a kgal work from the rest, and making it a distinct 
irork^ he may be permitted to refer to one of the most popu- 
lar text books in the profession— C<^e upon Littleton^ 
which, it need hardly be stated, forms the first book of 
Lord Coke's Institutes, and has loi^ been in general use in 
a separate fbrm^ with smnotations by various editors, while 
the remaining books are almost entirely neglected. The 
portion selected in the present work being all that relatea 
to the law of Real Property,^* is complete in itself^ aadj 
as it appeats to the Writer^ may be separated with, ad- 
vantage. 

Having said thus much on the general design, the 
writer has now to requ^t attention to the particular al- 
terationfi ht has made in the text of Blackstone* 

These it was at one time intended to have shewn by 
brackets or other distinctive marks, and this would 
have been greatly preferred; but after much consideration 
this plan was abandon^, as aloaost every page being 
altered, it appeared likely to perplex the reader, especially 
the student ; and as it would not have shewn what portions 

» He has been reminded hy Bevetal of his professional friends tbut he 
adverted to this intention several years ago. He thinks it right to njention 
this, as, after he had made considerable progress in his labours, he found 
thftt •^r works on a similar plan — ^with which, howerer, this volame doss 
not pretend to class itself — were projected. 

^ From page 16 to page 382. 
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of the text were omitted (which are very considerable) , it 
would not have been complete in its object. All that 
has been done, therefore, is to insert in the side margin, 
a reference to the page of Blackstone, by attending to 
which it may easily be seen, if desired, what alterations 
and omissions have been made ; and this perhaps will be 
found a useful practice for the student* 

All that is attempted in this work is to fix the Principles 
of the present Law of Real Property. It has therefore 
been thought advisable to omit much of the historical de- 
tjul, and reference to the laws of other countries, which 
Blackstone has most properly given in his Commentaries; 
and these omissions have been the more readily made from 
a desire to burthen the reader with no more matter already 
in his possession than was necessary. In other respects 
it has been endeavoured to make as few alterations in the 
text as possible ; and those that have been made, although 
they have been supported by authorities, are proposed 
with great diffidence. 

The only transposition which the writer found himself 
called on to make, was, to bring the subject of Uses and 
Trusts into a separate and early chapter, instead of leaving 
it to be introduced incidentally in the chapter on Alien- 
ation by Deed. He considers himself justified in doing 
this, inasmuch as the doctrine of Uses and Trusts pervades 
the whole law of Real Property, and few parts of it 
can be rightly understood without some knowledge of this 
doctrine. 

It would have been easy to have enlarged many parts of 
the work; and the writer was much tempted to do this, 
especially in the chapter on Uses and Trusts. It was 
thought however better, on the whole, to leave the work, 
where it continues unaltered, as it was, and to refer the 
reader to other books for information. 

It has also been thought that it would be likely to fa- 
cilitate the mastery of the subject, to divide it into books 
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and chapters. For this division the present writer is re- 
sponsible. 

It will be seen that very little reference to the feudal 
system has been preserved. It has been endeavoured to 
adapt the work to the present law ; and it is to be remem- 
bered that scarcely any part of that system now remains. 
This change has been working for the last three hundred 
years, and may be said to be nearly completed. The 
introduction of the Statute of Uses in the reign of Henry 
yil, — the great alterations in the Law of Tenures, which 
were made in the reign of Charles II, — and lastly, the 
acts founded on the Reports of the Real Property Commis- 
sioners, passed in the reign of the present King, more 
especially the acts relating to Inheritance and Escheat^ — 
have left scarcely a vestige of the law of Feuds remaining. 
It was thought right therefore to allude to it only inciden- 
tally ; and in this course, the writer has considered him- 
self justified by the authority of the most eminent con- 
temporary legal authors. 

The writer cannot offer this work to the public without 
great diffidence. He can only console himself against 
any charge of presumption which may be made against 
him, with the thought that he has sincerely endeavoured 
to smooth the way of the student, to whom he now begs 
to address the encouraging words quoted from Lord Coke 
by Blackstone, at the close of his inquiries on the law 
of Real Property : ^^ Albeit the student shall not at any 
one day, do what he can, reach to the full meaning of all 
that is here laid down, yet let him no way discourage 
himself, but proceed ; for on some other day, in some 
other plac^,'^ (or perhaps, adds Blackstone, upon a se- 
cond perusal of the same,) ^* his doubts will be probably 
removed.*^*' 

4, l/incoin's Inn, Old •Square, 
March 30, 1837- 

c Proetne to 1st Instit, 
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CHAPTER THE FIRST. 

OF REAL PROPERTY; and first, of CORPOREAL [ 16 ] 
HEREDITAMENTS. 

The objects of dominion or property are things, a^ con- Properly 
tradistinguished from persons : and things are by the law fwiw^'rciu 
of. England distributed into two kinds; things real, and personal!* 
things personal. Things real are such as are permanent, 
fixed, and immoveable, which cannot be carried out of their 
place ; as lands and tenements : things personal are goods, 
money, and all other moveables; which may attend the 
owner's person wherever he thinks proper to go. 

In treating of things real, the subject of the present Thinct real, 
work, let us consider, first, their several sorts or kinds ; Se sibjVi! 
secondly, the tenures by which they may be holden ; thirdly, 
the estates which may be had in them ; and, fourthly, the 
title to them, and the manner of acquiring and losing it. 

First, with regard to their several sorts or kinds, things Things real 
real are usually said to consist in lands, tenements, or {jJJJJf "' ^^ 
hereditaments. Land comprehends all things of a perma- 
nent, substantial nature ; being a word of a very extensive 
signification, as will presently appear more at large. Tene- tenemenu, 
xnent is a word of still greater extent, and though in its 
vulgar acceptation is only applied to houses and other 
buildings, yet in its original, proper, and legal sense, it [ 17 ] 
signifies every thing that may be holden, provided it be of 
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a permanent nature ; whether it be of a substantial and 
sensible^ or of an unsubstantial ideal kind. Thus liberum 
tenementum, franktenement, or freehold^ is applicable not 
only to lands and other solid objects, but also to offices, 
rents, commons, and the like;^ and, as lands and houses 
are tenements, so is an advowson a tenement ; and a fran- 
chise, an office, a right of common, a peerage, or other 
property of the like unsubstantial kind, are, all of them, 
IlSiti*'*^***' legally speaking, tenements.** But an hereditament, says 
Sir Edward Coke,^ is by much the largest and most 
comprehensive expression : for it includes not only lands 
and tenements, but whatsoever may be inherited, be it 
corporeal, or incorporeal, real, personal, or mixed. Thus 
an heir-loom, or implement of furniture which by custom 
descends to the heir together with an house, is neither 
land, nor tenement, but a mere moveable : yet, being in- 
heritable, is comprised under the general word heredita- 
ment: and so a condition, the benefit of which may 
descend to a man from his ancestor, is also an heredita- 
ment.** 
H^rcdiia- Hereditaments then, to use the largest expression, are 

twVkhfds.^ of two kinds, corporeal and incorporeal. Corporeal con- 
rucoTpu^eai? sist of such as afFect the senses ; such as may be seen and 
handled by the body : incorporeal are not the object of 
sensation, can neither be seen nor handled, are creatures 
of the mind, and exist only in contemplation. 
c»n>oreai Corporeal hereditaments consist wholly of substantial 

wSuie*' Mid permanent objects ; all which may be comprehended 
consist. under the general denomination of land only. For landy 
says Sir Edward Coke,® comprehendeth in its legal signi- 
fication any ground^ soil, ot earth whatsoever ; as arable, 
meadows, pastures, woods, moors, waters, marshes, furzes, 
and heath. It legally includeth also all castles, houses, and 
L *" J other buildings : for they consist, saith he, of two things ; 
Land ; its land, which is the foundation, and structure thereupon : 
aud what will SO that, if I couvcy the land or ground, the structure or 
* building passeth therewith. It is observable that wate^' is 
here mentioned as a species of land, which may seem a 

a Co. Litt. 6. «* 3 Rep. 2. 

I' Ibid. 19, 20. e 1 Inst. 4. 

• 1 Inst. 6, 
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kind of solecism ; but such is the language of the law : and 
therefore I cannot bring an action to recover possession of 
a pool or other piece of water, by the name of wnter only; 
either by calculating its capacity, as, for so many cubical 
yards; or, by superficial measure, for twenty acres of 
water ; or by general description, as for a pond, a water- 
course, or a rivulet : but I must bring my action for that 
the land lies at the bottom, and must call it twenty acres 
of land covered with water J For water is a moveable 
wandering thing, and must of necessity continue common 
by the law of nature; so that I can only have a temporary, 
transient, usufructuary, property therein : wherefore, if a 
body of water runs out of my pond into another man's, I 
have no right to reclaim it. But the land, which that 
water covers, is permanent, fixed, and immoveable : and 
therefore in this I may have a certain substantial property; 
of which the law will take notice, and not of the other. 

Land hath also, in its legal signification, an indefinite 
extent, upMrards as well as downwards. Cujtis est solum, 
e/us est usque ad coelum, is the maxim of the law, upwards; 
therefore no man may erect any building, or the like, to 
overhang another's land ; and, downwards, whatever is in 
a direct line, between the surface of any land and the center 
of the earth, belongs to the owner of the surface ; as is 
every day's experience in the mining countries, except 
where there is a custom to the contrarjr^. So that the word 
^^ land" includes not only the face of the earth, but every 
thing under it, or over it. And therefore, if a man grants 
all his lands, he grants thereby all his mines of metal and 
other fossils, his woods, his waters, and his houses, as well 
as his fields and meadows. Not but the particular names 
of the things are equally suflScient to pass them, except in r 19 i 
the instance of water ; by a grant of which, nothing passes 
but a right of fishing :^ but the capital distinction is this ; 
that by the name of a castle, messuage, toft, croft, or the 
like, nothing else will pass, except what falls with the 
utmost propriety under the term made use of; but by the 
name of land, which is nomen generalissimumy every thing 
terrestrial will pass.* 

f Brownl. 142. h Co. Litt. 4. 

g CureU r. Daniel, 10 East, 273. » Ihid. 4, 5, 6. 

b2 
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[ 20 ] CHAPTER THE SECOND. 

OF INCORPOREAL HEREDITAMENTS. 



incorporeri .An incorporeal hereditament is a riirht issuins: out of a 
iiienta: what thing Corporate (whether real or personal) or concerning^ 
or annexed to, or exercisible within, the same.^ It is 
not the thing corporate itself, which may consist in lands, 
houses, jewels, or the like ; but something coUateral 
thereto, as a rent issuing out of those lands or houses, or 
an ofl&ce relating to those jewels. 
[ 21 ] Incorporeal hereditaments are principally of ten sorts ; 
Of ten sorts, advowsons, tithes, commons, ways, ofiGices, dignities, fran- 
chises, corodies or pensions, annuities, and rents. 
I. Adyowson: 1. Advowson is the right of presentation to a church, or 
ecclesiastical benefice. Advowson, advocatioy signifies in 
clientelam recipere, the taking into protection ; and there- 
fore is synonymous with patronage, patronatus : and he 
who has the right of advowson is called the patron of the 
church. 
[ 22 ] Advowsons are either advowsons appendant, or advow- 
Are append. SOUS 2/2 gvoss. Lords of manors being originally the only 
XioZ '" founders, and of course the only patrons, of churches,'^ the 
right of patronage or presentation, so long as it continues 
annexed to the possession of the manor, as some have 
done from the foundation of the church to this day, is 
called an advovrson appendant:^ and it will pass, or be 
conveyed, together with the manor, as incident and ap- 
pendant thereto, by a grant of the manor only, without 
adding any other words."* But where the property of the 
advowson has been once separated from the property of 
the manor by legal conveyance, it is called an advowson 
in gross, or at large, and never can be appendant any 

j Co. Litt. 19, 20. k Jhid, 119. l Ibid. 121. m Ibid. 307. 
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more ; but is for the future annexed to the person of its 
owner, and not to his manor or lands.** 

Advowsons are also either presentative. coUative. or Presentative, 

_ . , - . . , , ! CuUalite, or 

donative.^ An advowson presentative is where the patron Douaiive. 
hath a right of presentation to the bishop or ordinary, and 
moreover to demand of him to institute his clerk, if he 
finds him canonically qualified : and this is the most usual 
advowson. An advowson collative is where the bishop 
and patron are one and the same person : in which case 
the bishop cannot present to himself 5 but he does, by the 
one act of collation, or conferring the benefice, the whole 
that is done in common cases, by both presentation and 
institution. An advowson donative is when the King, or [ 23 ] 
any subject by his licence, doth found a church or chapel, 
and ordains that it shall be merely in the gift or disposal 
of the patron 5 subject to his visitation only, and not to 
that of the ordinary ; and vested absolutely in the clerk 
by the patron's deed of donation, without presentation, 
institution, or induction.? 

A material distinction between presentative and donative Difference 
advowsons is, that if the church become void in the lifetime wntativeand 

j»i -I . ■•• i*i.iii«<« Donative Pre- 

01 the patron, and remain so at the time of his death, then if sentauons. 
the advowson be presentative, the right to present pro hac 
vice is in the executor ; if donative in the heir : the advowson 
itself goes of course always to the heir.^ It should also be Preropiiive 
remarked, that where an incumbent is made a bishop, what it is. 
the right of presentation is in the King, and is called a pre- 
rogative presentation. Until very recently there was no 
statute of limitations as to advowsons, but by the 3 & 4 W. utc Act of 
4. c. 27, some material alterations have been made with re- «» to Advo«. 

sous. 

spect to their recovery. By s. 30 it is enacted, that no ad- 
vowson shall be recovered after three incumbencies, occu- 
pying a period of sixty years adverse possession ; incum- 
bencies after lapse are to be reckoned within the period, 
but not incumbencies after promotion to bishopricks (s, 
31) ; and no advowson shall be recovered after 100 years 
adverse possession, although three incumbencies have not 
elapsed (s. 33.) 

n Co. Litt. 120. 9 Repington v. Cwemor of Tarn- 

o Ibid, worth, 2 Wils. 150 ^ and see 2 Black. 

P Jbid, 314. Rep. 770. 
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[ 34 ] II. A second species of incorporeal hereditaments is 
iitbetare that of tithcs ; which are defined to be the tenth part of 

Predial, Mix- . * 

ed, or Per- the incrcasc, yearly arising and renewing from the profits 
of lands^ the stock upon lands^ and the personal industry 
of the inhabitants : the first species being usually called 
predial, as of corn^ gi^^^^ hops, and wood;' the second 
mixed, as of wool^ milk, pigs, &c.,* consisting of natural 
products, but nurtured and preserved in part by ihe care 
of man i and of these the tenth must be paid in gross ; the 
third personal, as of manual occupations, trades, fisheries, 
and the like ; and of these only the tenth part of the clear 
gains and profits is due." 
For wbat In general, tithes are to be paid for every thing that 

paid. yields an annual increase, as com, hay, fruit, cattle, 

poultry, and the like ; but not for any thing that is of the 
substance of the earth, or is not of annual increase, as 
stone, lime, chalk, and the like, except by special custom ;^ 
nor for creatures that are of a wild nature, ox ferae naturae, 
as deer, hawks, &c. whose increase, so as to profit the 
owner, is not annual, but casual.'^ We shall consider, 1. 
In whom that right at present subsists. 2. Who may be 
discharged, either totally or in part, from paying them. 
[ 28 ] 1 . It is now universally held,* that tithes are due, of com- 
i.-iDivhom mon right, to the parson of the parish, unless there be a 
preMDt'lub- special exemption. This parson of the parish, may be 
***'** either the actual incumbent, or else the appropriator of 

the benefice : appropriations being a method of endowing 
monasteries, which seems to have been devised by the re- 
gular clergy, by way of substitution to arbitrary consecra- 
tions of tithes.y 
2.-who may 2. Next let us see, who may be exempted from the 

be discharged / J , ,, . 

from paying payment of tithes, and how lands, Mid their occupiers, may 
be exempted or discharged firom the payment of tithes, 
either in part or totally: first, by a real composition ; 
secondly, by custom or prescriptiojQ ; and, thirdly by com- 
mutation. 

» 1 Roll. Abr. 635 ; 2 Inst. 649. » Regist. 46 ; Hob. 296 ; 1 Bla. 

t Ibid. Com. 385. 

u ) Roll. Abr. 656. Y In extra-parocbial places the 

^ Toll. 152, 153. King, by his royal prerogative, has 

w 2 Inst. 651. a right to all the tithes. See 1 fila. 

Com. p. 113, 284. 



Ch« IL] of iNcoapoasAL hjbiieditaments. 7 

First, ai real composition is when an agreement is made J^~^J/i'jJl„, 
between the owner of the lands, and the parson or vicar, 
with the coosent of the ordinary and parton, that such 
lands shall for the future be discharged from pay;aient of 
tithes, by reason of some laud or other real recompense given 
Uy tfa^ p^son^ in lieu and satisfaction thereof/ This was 
perniitted by law, because it was supposed that the clergy 
woidd be no losers by such composition ; since the con- 
sent of the ordlnar}', whose duty it is to take care of the 
church in gena*al, and of the patron, whose interest it 
is to protect that particular church, were both made neces- 
sary to render the composition effectual: and hence have 
arisen all such compositions as exist at this day by 
force of the common law. But, experience shewing that 
even this caution was ineffectual, and the possessions of 
the church being, by this and other means, every day di- 
xoinished, the disabling statute 13 Eliz. c. 10, was made : 
which prevents, among other spiritual persons, all parsons 
and vicars from making any conveyances of the estates of 
their churches, other than for three lives or twenty-one 
years. So that now, by virtue of this statute, no real com- 
position made since the 13 Eliz. is good for any longer 
term than three lives, or twenty-one years, though made by 
consent of the patron and ordinary : which has indeed ef- 
fectually demolished this kind of traffic ; such compositions 
being now rarely heard <rf, unless by authority of par- 
liament. 

Secondly, a discharge by custom or prescription, is 2.— By cos. 
where such persons or such lands have been either par- sjffpuoiu*" 
tially or totally discharged from the payment of tithes. 
This custom or prescription is either de modo decimandi, 
or de non decinmndo. 

A modus decimandif commonly called by the simple Modus decu 
name of a modus only, is where there is by custom a par- *"*" 
tiaular manner of tithing allowed, different from the gene- 
ral law of taking tithes in kind, which are the actual tenth 
part of the annual increase. This is sometimes a pecu- 
niary compensation, as twopence an acre for the tithe of 
land ; sometimes, it is a compensation in work and la- 
bour, as that the parson shall have only the twelfth cock 

» 2 Inst. 490 ; Rcgist. 38 ; 13 Rep. 40. 
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of hay^ and not the tenths in consideration of the owner's 
making it for him : sometimes, in lieu of a large quantity 
of crude or imperfect tithe, the parson shall have a less 
quantity, when arrived to greater maturity, as a couple of 
fowls in lieu of tithe eggs; and the like. Any means, in 
short, whereby the general law of tithing is altered, and a 
new method of taking them is introduced, is called a mo- 
dus iUcimandi, or special manner of tithing. 
[ 30 1 To make a good and suflEicient modus, the following 
iHid'modus. ^^^ °^^s* ^® observed. 1. It must be certain and in- 
variable,^ for payment of diflferent sums will prove it to 
be no modusy that is, no original real composition ; because 
that must have been one and the same, from its first ori* 
ginal to the present time. 2. The thing given, in lieu of 
tithes, must be beneficial to the parson, and not for the 
emolument of third persons only :^ thus a modus, to re- 
pair the church in lieu of tithes, is not good, because that 
is an advantage to the parish only; but to repair the chan- 
cel is a good modus, for that is an advantage to the par- 
son. 3. It must be something different from the thing 
compounded for :^ one load of hay, in lieu of all tithe hay, 
is no good modus : for no parson would bond fide make a 
composition to receive less than his due in the same spe- 
cies of tithe : and therefore the law will not suppose it 
possible for such composition to have existed. 4. One 
cannot be discharged from payment of one species of 
tithe, by paying a modus for another.^ Thus a modus of 
Irf. for every milch cow will discharge the tithe of milch 
kine, but not of barren cattle : for tithe is, of common 
right, due for both ; and therefore a modus for one, shall 
never be a discharge for the other. 5. The recompense 
must be in its nature as durable as the tithes discharged 
by it ; that is, an inheritance certain :« and therefore a 
modus that every inhabitant of a house shall pay 4d. a 
year, in lieu of the owner's tithes, is no good modus ; for 
possibly the house may not be inhabited, and then the re- 
compense will be lost. 6. The m^ydus must not be too 



a 1 Keb. 602. ^ Cro. FJiz. 446 ; Salk. 657. 

b 1 Roll. Abr. 649. c 2 P. Wms. 462. 

c 1 Lev. 179. 
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large, which is called a rai^k modus : as if the real value of 
the tithes be 60/. per annum, and a modus is suggested 
of 40/.^ this modus will not be established ; though one of 
40*. might have been valid.' Indeed^ properly speaking, 
the doctrine of rankness in a modus, is a mere rule of evi- 
dence, drawn from the improbability of the fact, and not 
a rule of law.* 

A prescription de non decimando is a claim to be en- [31] 
tirely discharged of tithes, and to pay no compensation in J'^'*,^[/»**'**M 
lieu of them. Thus the king by his prerogative is dis- uiando. 
charged from all tithes.^ So a vicar shall pay no tithes to 
the rector, nor the rector to the vicar, for ecclesia decimas 
no7i solvit ecclesiae} But these personal privileges (not 
arising from or being annexed to the land) are personally 
confined to both the king and the clergy ; for their tenant 
or lessee shall pay tithes, though in their own occupation 
their lands are not generally titheable.^ And, generally 
speaking, it is an established rule, that, in lay hands, mo^ 
dus de non decimando no7i valet. ^ 

By the 2 & 3 W. 4, c. 100, certain alterations are made as itte act as to 
to the time required in proving claims of modus decimandi, dus and ex- 
or exemption from, or discharge of tithes. By s. 1, it is en- tuhefl?" '^*°' 
acted that all prescriptions and claims of any modus, or 
of any exemption or discharge of tithes by composition 
real or otherwise, shall be sustained and held valid, upon 
evidence shewing, in case of modus, the payment of such 
modus, and in cases of exemption, the enjoyment of the 
land without payment of tithes for the full period of thirty 
years next before the time of such demand, except under 
the special circumstances therein mentioned. By s. 2, it 
is enac^d, that every composition for tithes, made or con- 
firmed by the decree of any Court of Equity in England, 
in a suit to which the ordinary, patron, and incumbent were 
parties, shall be valid ; and that no modus or exemption 
shall be within the act, unless it shall be proved to have 
existed one year next before the passing of the act. 

Thirdly, by commutation. A third mode of exemption 3-By com- • 

Utbes. 
f 11 Mod. 60. iCro. Eliz. 479, 511; Sav. 3; 

8 Pyke V. Dowling, Hil. 19 G. 3, Moor, 910. 
C. B. j Cro, Eliz. 479. 

^Cro. Eliz. 511. ^ Ibid, 511. 
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from payment of tithes^ which will soon be the most com- 
mon of any, is by coinmutation, and this has frequently 
been effected by acts of parliament, limited in their opera- 
tion to particular places, but is pow to be rendered general 
throughout the country, by virtue of the act, the 6 & 7 W. 
4, c. 71- This important measure contemplates and pro- 
vides for two modes of commutation, the one voluntary, 
the other compjiilsQry ; the latter comes into operation on 
the 1 St of October, 1 838 : the former may now be adopted. 
Commissioners are appointed under the act, to carry its 
provisions into effect j the equivalent for tithes is to be a 
com rent, payable in money according to the value of a 
fixed quantity of corn, as ascertained from year to year by 
the average price of corn for the seven years, ending at 
the preceding Christmas. Under this act, the whole of 
the intricate a»d difficult law relating to tithes will spee- 
dily become obsolete. 
[ 32 ] III. Common, or right of common, appears from its 

ui.coramon. very definition to be an incorporeal hereditament : being 
a profit which a man hath in the land of another; as, to 
feed his beasts, to catch fish, to dig turf, to cut wood^ or 

offoorsoru the like.* And hence common is chiefly of four sorts; 
eommon of pasture, of piscary, of turbary, and of esto- 
vers. 
[ 33 ] I. Common of pasture is a right of feeding one's beasts 

i.-common OH another's land : for in those waste grounds, which are 
usually called commpns, the property of the soil is generally 
in the lord of the manor ; as in common fields it is in the 
particular tenants. This kind of common is either appen- 
dant, appurtenant, because of vicinage, or in gross."* 

Common appendant is a right, belonging to the owners 
or occupiers of arable land, to put commoiiiable beasts 
upon the lord's waste, and upon the lands of other persons 
within the same manor. Commonable beasts are either 
beasts of the plough, or such as manure the ground. 
Common appurtenant ariseth from ao connection of te- 
nure, nor from any absolute necessity ; but may be an- 
nexed to lands in other lordships," or extend to other 

1 Finch, Law. 157. « Cro. Car. 482 ; 1 Jon. 397. 

m Co. Litt. 122. 
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beasts, besides such as are generally commonable; as 
hogs, goats, or the like, which neither plough nor manure 
the ground. This not arising from any natural propriety 
or necessity, like common appendant, is therefore not of 
general right; but can only be claimed by usage and 
prescription, or by modern special grant,° which the 
law esteems sufficient proof of a special grant or agree- 
ment for this purpose. A right or benefit claimed 
by prescription, must strictly have been proved to 
have commenced from the time of legal memory or 
the reign of Rich. I. But this rule being obviously iiicon- 
venient, was not closely adhered to by the Courts, and 
proof of enjoyment as far back as living witnesses could 
speak, unless rebutted by other testimony, raised a pre- 
sumption of an enjoyment from a remote era. By a re- ute act as to 

cent act (2 & 3 W. 4, c. 71^) however, it is enacted that i' 

after thirty years enjoyment, claims to common and other 
profits a prendre shall not be defeated by shewing that 
they were first enjoyed at any period prior to the thirty 
years, but such claims may be defeated in any other way 
by which the same were then liable to be defeated : and 
when such rights shall have been enjoyed for sixty years, 
the right thereto shall be deemed absolute and indefea- 
sible, unless it shall appear that the same was taken by 
some agreement expressly made for th^t purpose by deed 
or writing (s. 1.). Common because of vicinage^ or 
neighbourhood, is where the inhabitants of two townships, 
which lie contiguous to each other, have usually inter- 
commoned with one another ; the beasts of the one stray- r 34 i 
ing mutually into the other's fields, without any molesta- 
tion from either. This is indeed only a perpaissive right, 
intended to excuse what in strictness is a trespass in both, 
and to prevent a multiplicity of suits : and therefor^ either 
township may enclose and bar out the other, though they 
have intercommoned time out erf mind. Neither hath any 
person of one town a right to put his beasts originally 
into the other's common : but if they escape, and stray 
thither of themselves, the law winks at the trespass.? 
Common in gross, or at large, is such as is neither appen- 
dant nor appurtenant to land, but is annexed to a man's 

o Co. Litt. 121, 122 ; Cowlam y. Siack, 15 East, 108. P Co. Litt. 122. 
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person ; being granted to him and his heirs by deed ; or 
it may be claimed by prescriptive right, as by a parson of 
a church, or the like corporation sole. This is a separate 
inheritance, entirely distinct from any landed property, 
and maybe vested in one who has not a foot of ground in 
the manor. 

All these species, of pasturable common, may be and 
usually are limited as to number and time ; but there are 
also commons without stint, and which last all the year. 

Enclosure of Bv the statutc of Merton, however, and other subsequent 
statutes,^ the lord of a manor may enclose so much of the 
waste as he pleases, for tillage or wood ground, provided 
he leaves common sufficient for such as are entitled there- 
to. This enclosure, when justifiable, is called in law 
"approving:" an ancient expression, signifying the same 
as *^ improving."' ITie lord hath the sole interest in the 
soil ; but the interest of the lord and commoner, in the 
common, are looked upon in law as mutual. They may 
both bring actions for damage done, either against stran - 
gers, or each other; the lord for the public injury, and 
each commoner for his private damage ; but the statute of 
Merton only extends to common of pasture.' Commons 
are now very frequently inclosed under private or general 
inclosure acts. The general acts are the 41 G. 3, c. 109, 
amended by the 1 & 2 G. 4, c. 23, and the 6 & 7 W. 4, c. 
115. 

2 3 Common 2, 3. Commou of piscary is a liberty of fishing m an- 

of piscary. q^Jjcj. mau's watcr j as common oi turbary is a liberty of 
digging turf upon another's ground.* There is also a 
common of digging for coals, minerals, stones, and the 
like. All these bear a resemblance to common of pasture 
in many respects; though in one point they go much 
r OI- -1 farther ; common of pasture being only a right of feeding 
on the herbage and vesture of the soil, which renews an- 
nually ; but common of turbary, and those aforementioned, 
are a right of carrying away the very soil itself. 

4. Common 4. Common of estovers or estouviers^ ih^it hy necessa- 
ries (from estoffcTy to furnish) is a liberty of taking ne- 

q 20 Hen. 3, c. 4 ; 29 G. 2, c. 36; » 9 Rep. 113 ; Wils. 17; 6 T.R. 

31 G. 2, c. 41 ; and 10 G. 3, c. 42. 741 ; 1 Taunt. 435, 
' 2 Inst. 474. t Co. Litt. 122. 
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cessary wood, for the use or furniture of a house or farm, 
from off another's estate. The Saxon word, boiey is used 
by us as synonimous to the French estovers : and there- 
fore house-bote is a sufficient allowance of wood^ to repair^ 
or to burn in the house ; which latter is sometimes called 
fire-bote ; plough-bote and cart-bote are wood to be em- 
ployed in making and repairing all instruments of bus* 
bandry : and hay-bote or hedge bote is wood for repairing 
of hays, hedges, or fences. These botes or estovers must 
be reasonable ones; and such any tenant or lessee may 
take off the land let or demised to him, without waiting 
for any leave, assignment, or appointment of the lessor, 
unless he be restrained by special covenant to the con- 
trary." 

These several species of commons do all originally re- 
sult from the same necessity as common of pasture ; viz. 
for the maintenance and carrying on of husbandry : com- 
mon of piscary being given for the sustenance of the te- 
nant's family ; common of turbary and fire-bote for his 
fuel ; and house-bote, plough-bote, cart-bote, and hedge- 
bote, for repairing his house, his instruments of tillage, 
and the necessary fences of his grounds. 

IV. A fourth species of incorporeal hereditaments is iv^wtys. 
that of ways } or the right of going over another man's 
ground. I speak not here of the king's highways, which 
lead from town to town ; nor yet of common ways, lead- 
ing from a village into the fields ; but of private ways, in 
which a particular man may have an interest and a right, 
though another be owner of the soil. This may be ground- 
ed on a special permission; as when the owner of the 
land grants to another a liberty of passing over his 
grounds, to go to church, to market, or the like : in which 
case the gift or grant is particular, and confined to the 
grantee alone : it dies with the person ; and, if the gran- 
tee leaves the country, he cannot assign over his right to [ 36 ] 
any other ; nor can he justify taking another person in 
his company.^ A way may be also by prescription ; ^ 
if all the inhabitants of such a hamlet, or all the ovniers 
and occupiers of such a farm, have immemorially used to 

n Co. Litt. 41. ^ Finch, Law. 31. 
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cross such a ground, for such a particular purpose : for 
this immemorial usage supposes an original grant, where- 
by a right of way thus appurtenant to land or houses may 
clearly be created. A right of way may also arise by act 
and operation of law : for, if a man grants me a piece of 
ground in the middle of his field, he at the same time ta- 
citly and impliedly gives me a way to come at it, and I 
may cross his land for that purpose without tresspass.*' 
For when the law doth give any thing to one, it giveth 
impliedly whatsoever is necessary for enjoying the same/ 
ijjj^»ct«»to By the 2 & 3 W. 4, c. 7^, s. 2, it is enacted that no 
right of way. claim of right of way uninterruptedly enjoyed for twetify 
years, shall be defeated by shewing that such way was 
first enjoyed at any time prior to such period of twenty 
years : but such claim may be defeated in any other way 
by which the same was then liable to be defeated; and 
where such way shall have been enjoyed for the full pe- 
riod of forty years, the right shall be deemed absolute and 
indefeasible, unless it shall appear that there was some 
agreement expressly made for the purpose by deed or 
writing. But it has been held under this act that the 
claimant must shew that he has enjoyed the way for the 
full period of twenty years, and that he has done so of 
right, and without interruption, and that such claim may 
be answered by proof of a license, written or parol, for a 
limited period, comprising the whole or part of the twen- 
ty years .y 
v.-offlcc«. V. OflSces, which are a right to exercise a public or 
private employment, and to take the fees and emoluments 
thereunto belongifig, are also incorporeal hereditaments : 
whether public, as those of magistrates 5 or private, as of 
bailiffs, receivers, and the like. Por a man may have an 
estate in them, either to him and his heirs, or for life, or 
for a term of years, of during pleasure only : save only 
that offices of public trust cannot be granted for a term of 
years, especially if they concern the administration of jus- 

w Finch, Law. 63. Canal Compemyf 1 Cr. M. fi Ros. 

X Co. Litt. 56. 614. 5 Tyr. 68. Payne v. Shed- 

y Bright y. WalJier, 1 Cr." M. & den, 1 Moo. & R. 382. 
Ros. 211 ; 4 T>T. 502. Monnymth 
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tice, for then they might perhaps rest in executors or [ 37 ] 
administrators.' Neither can 2iny judicial office be grant- 
ed in reversion ; because though the grantee may be able 
to perform it at the time of the grant, yet before the of- 
fice falls he may become unable and insufficient : but 
ministerial offices may be so granted ;* for those may be 
executed by deputy. Also by statute 5 & 6 Edw. VI. c. 
16, extended by the 49 G. 3, c. 26, and 6 G. 4, c. 82 & 
83, no public office (a few only excepted) shall be sold^ 
under pain of disability to dispose of or hold it. For the 
law presumes that he, who buys an office, will by bribery, 
extortion, or other omlawful means, make his purchase 
good, to the manifest detriment of the public. 

VI. Dignities bear a near relation to offices. It will vi.Disnitier. 
here be sufficient to mention them as a species of incor- 
poreal hereditaments, wherein a man may have a pro- 
perty or estate. 

VII. Franchises are a seventh species. Franchise and vir. Fran- 
liberty are used as synonymous terms : and their defini- ''^'^**' 
tion is,*^ a royal privilege, or branch of the king's pre- 
rogative, subsisting in the hands of a subject. Being 
therefore derived from the crown, they must arise from 

the king's grant ; or, in some cases, may be held by pre- 
scription, which, as has been frequently said, presupposes 
a grant. The kinds of them are various, and almost infi- 
nite : I will here briefly touch upon some of the principal ; 
premising only, that they may be vested in either natural 
persons or bodies politic ; in one man, or in many : but 
the same identical franchise, that has before been granted 
to one, cannot be bestowed on another, for that would 
prejudice the former grant.** 

To be a county palatine is a franchise, vested in a num- Mention of 

. . several. 

ber of persons. It is likewise a franchise for a number of 
persons to be incorporated, and subsist as a body politic \ 
with a power to maintain perpetual succession and do 
other corporate acts : and each individual member of such 



t. y Rep. 97. c Finch, Law. 164. 

a 11 Rep. 4. d 2 Roll. Abr. 191 ; Keilw. 196. 
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corporation is also said to have a franchise or freedom. 
Other franchises are, to hold a court leet : to have a 
[ 38 3 manor or lordship ; or, at least, to have a lordship para- 
moimt: to have waifs, wrecks, estrays, treasure-trove, 
royal fish, forfeitures, and deodands : to have a court of 
one's own, or liberty of holding pleas ; and trying causes : 
to have the cognizance of pleas; which is a still greater 
liberty, being an exclusive right, so that no other court 
shall try causes arising within that jurisdiction : to have 
a bailiwick, or liberty exempt from the sheriflF of the 
county ; wherein the grantee only, and his officers, are to 
execute all process : to have a fair or market ; with the 
right of taking toll, either there or at any other public 
places, as at bridges, wharfs, or the like; which tolls 
must have a reasonable cause of commencement, (as in 
consideration of repairs, or the like), else the franchise is 
illegal and void ;® or, lastly, to have a forest, chase, park, 
warren, or fishery, endowed with privileges of royalty ; 
which species of franchise may require a more minute 
discussion. 
Forest. As to a foTCSt X this, in the hands of a subject, is pro- 

perly the same thing with a chase ; being subject to the 
cha«e. common law, and not to the forest laws/ But a chase 
diflFers from a park, in that it is not inclosed, and also in 
that a man may have a chase in another man's ground as 
well as in his own ; being indeed the liberty of keeping 
beasts of chase or royal game therein, protected even 
from the owner of the land with a power of hunting them 
Park. thereon. A park is an inclosed chase, extending only 

over a man's own grounds. The word park indeed pro- 
perly signifies an enclosure ; but yet it is not every field 
or common, which a gentleman pleases to surround with 
a wall or paling, and to stock with a herd of deer, that 
is thereby constituted a legal park : for the king's grant, 
or at least immemorial prescription, is necessary to make 
it 80.8 Though now the difference between a real park, 
and such enclosed grounds, is in many respects not very 
material : only that it is unlawful at common law for any 

e 2 Inst. 220. % Co. Litt. 233; 2 Inst. 199; 11 

f 4 Inst. 314. But sec Mannw. For. Rep. 86. 
pi. n. 
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person to kill any beasts of park or chase,** except such [ 39 1 
as possess these franchises of forest, chase, or park. 
Free-warren is a similar franchise, erected for preserva- Freewirre*. 
lion or custody (which the word signifies) of beasts and 
fowls of warren;* which, being ferae naturae, everyone 
had a natural right to kill as he could ; but upon the. 
introduction of the forest laws, at the Norman conquest, as 
might be shewn at length, these animals being looked upon 
as royal game and the sole property of our savage monarchs, 
this franchise of free- warren was invented to protect them ; 
by giving the grantee a sole and exclusive power of killing 
such game so far as his vrarren extended, on condition 
of his preventing other persons. There are many in-, 
stances of keen sportsmen in ancient times, who have sold 
their estates, and reserved the free-warren, or right of 
killing game, to themselves; by which means it comes to. 
pass that a man and his heirs have sometimes free-warren 
over another's ground.^ Afree^hery, or exclusive right Freefi»h«iy. 
of fishing in a public river, is also a royal franchise; and 
is considered as such in all countries where the feodal 
polity has prevailed :^ though the making such grants, 
and by that means appropriating what seems to be un- 
natural to restrain, the use of running water, was pro- 
hibited for the future by King John's great charter; and 
the rivers that were fenced in his time were directed to be 
laid open, as well as the forests to be disafforested.* This 
differs &om a several fishery ; because he that has a several [ 40 1 
fishery must also be (or at least derive his right from) the 
owner of the soil,™ which in a free fishery is not requisite. 
It differs also from a common of piscary before-mentioned, 
in that the free fishery is an exclusive right, the common 
of piscary is not so : and therefore, in a free fishery, a 

fc These are properly buck, doe, as partridges, rails, and quails ; or 

fox, martin, and roe ; but in a com- tylveatres, as woodcocks and phea- 

mon and legal sense extend likewise sants ; or aqnatiles, as mallards and 

to aU the beasts of the forest : which, herons. Ibid, 

besides the other, are reckoned to J Bro. Abr. tit. fTarren, 3. 

be harty hind, hare, boar, and wolf, k Seld. Mar. Clous, /. 24, Dufresne. 

and in a word, all wild beasts of V. 503. Crag. deJur.feod, //. 8, 15. 

venary or hunting. Co. Litt. 233. * Cap. 47, edit. Oxon. 

i Thebeasts are hares, conies, and «» M. 17 Edw. 4, 6. P. 18 Edw. 4 ; 

roes : the fowls arc either cnwi/w/re*, T. 10 Hen. 7, 24, 26. Salk. 637. 
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man has a property in the fish before they are caught ; 
in a common of piscary not till afterwards.'' Some indeed 
have considered ^frtt fishery not as a royal franchise^ but 
merely as a private grant of a liberty to fish in the several 
fishery of the grantor .<* But to consider such right as 
originally a flower of the prerogative, tiH restrained by 
magna carta, and derived by royal grant (previous to the 
reign of Richard 1 .) to such as now daim it by prescript 
tion, and to distinguish it (as we have done) from ^ several 
and a commofi of fishery, may remove some difficulties 
in respect of this matter, with which our books are 
embarrased; For it must be acknowledged, that the rights 
and distinctions of the three species of fishery are very 
much confounded in our law-books ; and that there are 
not wanting respectable authoritiesP which maintain, that 
tk several iiSiiery may exist distinct from the property of 
the soil, and that Vifree fishery implies no exclusive rights 
but is s3monymous with common of piscary. 

By the 2 & 3 W. 4^ c. Jly s. 1, it is enacted, that no 

friDchises. ^i^im which may be lawfully made at the common law by 
custom, prescription, or grant, to any profit or benefit 
to be taken and enjoyed firom or upon any land of the 
King, shall when such profit or benefit shall have been 
actually taken and enjoyed by any person, claiming 
right thereto without interruption for the fuU period of 
thirty years, be defeated or destroyed by shewing oidy 
that such profit or benefit was first taken or enjoyed at 
any time prior to such period of thirty years ; but never- 
theless such claim may be defeated in any other way, by 
which the same was then liable to be defeated ; and when 
such profit or benefit shall have been so takoi and. en»* 
joyed as aforesaid, for the Ml period of sixty years, the 
right thereto shall be deemed absolute and indefeasible, 
unless it shall appear that the same was taken and 
enjoyed by some consent or agreement expressly made 
for that purpose by deed or writing, 

Jiiil* ^""'^ V'^I' Corodies are a right of sustenance, or to receim 
certain allotments of victual and provision for one's main- 

n F. N. B. 88 ; Salk, 637. P See tiiem well digested in Har- 

9 2 Sid. 8. graTe's iiotefl on Co. Lit. 122 
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tenance.4 In lieu of nrhidi (espedaQy when dae from 
ecclsiastical persons) a pension or sum of money is 
sometimes substhuted* And tiieae may 1^ reckoned 
another species of incorporeal hereditaments ; though 
not chaigeable on, or issuing from, any corporeal inkerit"- 
ance, but only charged on the person of the owner in 
respect of such his inheritance. To these may be added 

IX. Annuities, which are much of the same nature, ix. Annul- 

tics* 

only that these arise from temporal, as the former from 
spiritual, persons. An annuity is a thing very distinct 
from a r^it-charge, with which it is freqtttntly confounded : [ 'il 1 
a rent^harge being a burtiien imposed upon and issuing 
ont of lands, whereas an annuity is a yearly sum charge- 
able only upon the person of tibe grantor.* Therefore, 
if a man by deed grant to another the sum of 20/. per 
aununif .without expressing out of what lands at shall 
ifisue, no land at all shall be charged with it ; but it is a 
mere personal annuity : which is of so little account in 
the law, that, if granted to an eleemosynary corporation, 
it is not within the statutes of mortmain;^ and yet a 
man may have a real estate in it, though his security 
is merely personaL 

X* Rentd are the last species of incorporeal heredita- x. Rents. 
ments. The word rent or render, reditus, signifies a "^" 
compensation or return, it being in the nature of an ac- 
knowlegement given for the possessicm of some corpo- 
real inheritance.^ It is defined to be a certain profit 
issuuig yearly out of lands ainl tenements corporeal. 
It must be s^ profit 5 yet there is no occasion lor it to be, 
as it usually is, a sum of money: for q>urs, capons, 
horses, com, and o&er mai^iers inay be rendered, and 
frequently are rendered, by wiiy of rent.^ It may also 
consist in services or manual operations ; tts, to ploi^h 
ao many acres of ground, to attend the ktiig or the 
lord to the wars, and the hke} which serviees in the 
eye oi the law are profits. THs profit most tiao be eer* 
tain; or that wludi may be reduced to a certainty by 
either party. It must sdso issue yearly; though there 

q Finch, Law. 162. « Ibid, 144. 

• Co.Litt 144. ^ Co. Liu. 142. 

t Ibid, 2, 

c2 
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is no occasion for it to issue every successire year : but 
it may be reserved every second^ thirds or fourth year :^ 
yet^ as it is to be produced out of the profits of lands 
and tenements, as a recompense for being permitted 
to hold or enjoy them, it ought to be reserved yearly, 
because those profits do annually arise and are annually 
renewed. It must issue out of the thing granted, and 
not be part of the land or thing itself; wherein it difiFers 
from an exception in the grant, which is always of part 
of the thing granted.* It must, lastly, issue out of 
lands and tenements corporeal; that is, from some in- 
[ 42 ] heritance whereunto the owner or grantee of the rent 
may have recourse to distrain. Therefore a rent cannot 
be reserved out of an advowson, a common, an office, a 
franchise, or the like ;y (although it may be out of tithes, 
with all properties of rent, except distress.) But a grant 
of such annuity or sum may operate as a personal con- 
tract, and oblige the grantor to pay the money reserved, 
or subject him to an action of debt :' though it doth 
not affect the inheritance, and is no legal rent in contem- 
plation of law. 

of three ITicre are at common law' three manner of rents, 

•eiVice. '*" rent-service, rent-charge, and rent-seek. Rent-service 
is so called because it hath some corporal service inci- 
dent to it, as at the least fealty or the feodal oath of 

Renuharte. fidelity.'* A rent-chargc, is where the owner of the 
rent hath no future interest, or reversion expectant in 
the land ; as where a man by deed maketh over to others 
his whole estate in fee simple, with a certain rent pay- 
able thereout, and adds to the deed a covenant or clause 
of distress, that if the rent be arrere, or behind, it shall 
be lawful to distrwi for the same. In this case the land. 
is liable to the distress, not of common right, but by 
virtue of the clause in the deed : and therefore it is 
called aT reixtr-charge, because ^in this manner the land is 

Rentpseck. chlEirged with a distress for the payment of it.^ Rent- 
seek, reditus siccus, or barren rent, is in effect nothing- 

w Co. Lit. 47. % Ibid, 47. 

X Plowd. 13 ; 8 Rep. 71. * Lltt. t. 213. 

r Co. Litt 144 ; 3 Wils. 25 ; 2 >> Co. Litt 142. 

Saund. 303. c Ibid. 143. 
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more than a rent reserved by deed^ but without any 
clause of distress. 

There are also other species of rents^ which are other species 
reducible to these three. Rents of assise are the certain 
established rents of the freeholders and ancient copy- 
holders of a manor^^ which cannot be departed from or 
varied. Those of the freeholders are frequently called [ 43 ] 
chief rentSj reditus capitalesj and both sorts are indif- 
ferently denominated quit rents, quieti reditus; because 
thereby the tenant goes quit and free of all other services. 
When these payments were reserved in silver or white 
money, they were anciently called wAiYc-rents, or blanch-- 
farmsy reditus albi ;^ in contradistinction to rents re- 
served in work, grain, or baser money, which were 
called reditus nigri or black mailJ JSacA;-rent is only 
a rent of the full value of the tenement or near it. A 
fee-farm rent is a rent issuing out of an estate in fee ; 
of at least one fourth of the value of the lands, at the 
time of its reservation :« for a grant of lands, reserving 
so considerable a rent, is indeed only letting lands to farm 
in fee simple instead of the usual methods for life or years. 

These are the general divisions of rent ; but the dif- Differences 
ference between them (in respect to the remedy for re- iuh«i. 
covering them) is now totally abolished ; and all persons 
may have the like remedy by distress for rents-seek, 
rents of assise, and chief- rents, as in case of rents re- 
served upon lease.** 

Rent is regularly due and payable upon the land from where rent is 
whence it issues, if no particular place is mentioned in p"^****** 
the reservation :* but, in case of the king, the payment 
must be either to his officers at the exchequer, or to 
his receiver in the country.^ And, strictly, the rent is 
demandable and payable before the time of sun- set of 
the day whereon it is reserved 5** though perhaps not 
absolutely due till midnight.' 

^ 2 Inst. 19. 8 Co. Litt. 143. 

e In Scotland this kind of small ^ Stat. 4 G. 2, c. 28. 

payment is called hUmch-holdingy or i Co. Litt. 201. 

reditus albae firmae. See Bradbury j 4 Rep. 73. 

V. Wright, Dougl. 604, note 1, as to ^ Co. Litt. 302 ; 1 Anders. 253. 

the definition of a fee-farm rent. ^ 1 Saund. 287; Prec. Chanc. 555 ^ 

f 2 Inst. 19. Salk.57a. 
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Lay tenures 
are of two 



[59] 

Tennres : 
dtltuitioa of. 



CHAPTEE THE FIRST. 

OF THE MANNER IN WHICH REAL PROPERTY may 
BB HELD. 

All lay tenures are in effect reduced to two divisions, 
free tenure in common socage, and base tenure, by copy 
of court roll, called copyhold. And it will be the chief 
object of this chapter to explain what these are, touching 
very briefly on their origin and history. 

By the policy of our laws, originally derived from 
the feudal system, almost all the real property of this 
kingdom is supposed to be granted by, dependent upon^ 
and holden of some superior lord, by and in conside- 
ration of certain services to be rendered to the lord 
by the tenant or possessor of this property. The thing 
holden is therefore stiled a tenement^ the possessors 
therec^, tenants, and the manner of their possession, a 
tenure. Thus all the land in the kingdom is supposed to 
be holden, mediately or immediately, of the King; who is 
stiled the lord paramount , or above all. And this prin- 
ciple of law it is not intended to disturb."* 

^* Tenements (says Bracton) are of two kinds, frank- 
Tenements of tenement, and villenage.^ And of frank tenements, some 
are held freely in consideration of homage and knight- 
service; others in free- socage, with the service of fealty 
only.*' And again, *^of villenages some are pure, and 
others privileged. He that holds in pure villenage shall 
do whatsoever is commanded him, and always be bound to 
an uncertain service. Th« other kind of villenage is called 



[61] 



two kinds ; 
franktene- 
ment and 
villenage. 



« See Third Real Property Report, p. 1. n Lib. 4« Tr. 1« c. 28. 
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villein socage; and these villein-socmen do villeiu services^ 
bat such as are certain and determined/' 

And first, as to frank-tenement. — ^The first, most uni- [ 62 ] 
versal, and esteemed the most honourable species of tenure, twement 
was that by knight-service, called in latin servitium mili* ortwowru. 
tare, and in law-French chivalry, or service de chivaler^ Mrvice! ^ 
answering to the Ji^ d'haubert of the Normans,® which 
name is expressly given it by the Mirrour,i^ and which was 
attended with certain consequences, as aids, relief, primer 
seisin, wardship, the disposing of the ward on marriage, 
fines for alienation, and escheats 

This tenure, by which the greatest part of the lands in [ 73 J 
this kingdom were holden, and that principally of the King variowkiads 
in capitey till the middle of the last century, was created, as •«nrice. 
Sir Edward Coke cdcpressly testifies,*i for a military pur- 
pose; viz. for defence of the realm by the King's own 
principal subjects, which was judged to be much better 
tiian to trust to hirelings or foreigners. This description 
alludes to knight-service proper ; which was to attend the 
King in his wars. There were also some other species of 
knight-service; so called, though improperly, because 
the service or render was of a free and honourable 
nature, and equally uncertain as to the time of ren* 
dering as that of knight-service proper, and because 
they were attended with similar fruits and consequences- 
Such was the tenure hy grand serjeanty per magnum ser^ onad 
vitium, whereby the tenant was bound instead of serving '*'^*""''^- 
the King generally in his wars, to do some special hono- 
rary service to the King in person; as to carry his 
banner, his sword, or the like : or to be his butler, cham- 
pion, or other officer, at his coronation.' 

These services, both of chivalry and grand serjeanty, [ 74 ] 
were all personal, and uncertain as to their quantity or Eicnage; 
duration. But the personal attendance in knight-service <*«*"*'»«« of- 
growing troublesome and inconvenient in many respects, 
the tenants found means of compounding for it; by first 
sending others in their stead, and in process of time 
^poaking a pecuniary satisfaction to the lords in lieu of it. 
This pecuniary satisfaction at last came to be levied by 

o Spelm. Gloss. 219. 4 4 Inst. 192 

p C. 2, 8. 27. ' Litt. 8. 153. 



24 HOW ItBAL PROPKRTV MAV BE HRLH* [BooR IL 

assessments, at so much for every knight^s fee; and 
therefore this kind of tenure was called smtagium in 
Latin, or servitium scuti : scutum being then a well- 
known denomination for money: and, in like manner, 
it was called, in our Norman French, escuage; being 
indeed a pecwiiary, instead of a military, service. 

[ 75 ] By the degenerating of knight service, or personal 
military duty, into escuage, or pecuniary assessments, 
all the advantages (either promised or real) of the feodal 
constitution were destroyed, and nothing but the hardships 
remained. Palliatives were from time to time applied by 
successive acts of parliament, which assuaged some tempo- 

[ 77 ] rary grievances ; andatlength the military tenures, with all 
their heavy appendages (having during the Usurpation been 
discontinued) were destroyed at one blow by the statute 
12 Car. 2, c. 24, which enacts, ^^ that the court of wards 
and liveries, and all wardships, liveries, primer seisins^ 
and ousterlemains, values and forfeitures of marriages^ l^ 
reason of any tenure of the King or others, be totally 
taken away. And that aU fines for alienations, tenures by 
homage, knight's- service, and escuage, and also aids for 
marrying the daughter or knighting the son, and all 
tenures of the King in capiie^ be likewise taken away; 
and that all sorts of tenures, held of the King or others, 
be turned into free and common socage ; save only tenures 
in frankalmoign, copyholds, and the honorary services 
(without the slavish part) of grand serjeanty." A 
statute, which was a greater acquisition to the civil 
property of this kingdom than even magna carta itself: 
since that only pruned the luxuriances that had grown 
out of the military tenures, and thereby preserved them 
in vigour ; but the statute of King Charles extirpated the 
whole, and demolished both root and branches. 

A still further alteration of the law of tenures has been 
proposed by the Real Property Commissioners in their 
Third Report, as will be noticed in the ensuing pages. 
But it is proper here to observe, that they consider that 
the honorary services of grand serjeanty should be pre> 
served.' 

a Third Real Property Report, p. 7. 
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By the stat. 12 Car. 2^ then^ all tenures except frankal- [ 78 ] 
moign, the honorary services of grand serjeanty, and copy- 
holds^ were reduced to one general species of tenure^ then 
well known and subsisting^ called free and common 
socage. 

The military tenure, or that by knight-service, con- 
sisted of what were reputed the most free and honourable 
services, but which in their nature were unavoidably un- 
certain in respect to the time of their performance. The 
second species of tenure, or free-socagey consisted also of »• 8««ige. 
free and honorable services ; but such as were liquidated 
and reduced to an absolute certainty. And this tenure 
not only subsists to this day, but has in a manner ab- 
sorbed and swallowed up (since the statute of Charles the 
Second) almost every other species of tenure, and this te- 
nure it is not proposed to alter." 

Socage, in its most general and extensive signification, [ 79 ] 
seems to denote a tenure by any certain and determinate i>e«nitio« ©r. 
service. 

Socage, is of two sorts : /re^-socage, where the services ^le-ISir'*" 
are not only certain, but honorable : and villein-socagey *"<* *"'«*»• 
where the services, though certain, are of a baser nature. 
Such as hold by the former tenure are called in Glanvil,* 
and other subsequent authors, by the name of liberi soke- 
mannif or tenants in free-socage. Of this tenure we are 
first to speak ; and this, both in the nature of its service, C 80 ] 
and the fruits and consequences appertaining thereto, 
was always by^ much the most free and independent spe- 
cies of any. 

The grand criterion and distinguishing mark of this [ 81 ] 
species of tenure are the having its renders or services P**^,JJof 
ascertained, and it will include under it all other methods of 
holding free lands by certain and invariable rents and du- 
ties : and, in particular, petit serjeanty y tenure in burgage 
and gavelkind* 

Petit serjeanty, bears a great resemblance to grand ser- Petit 
jeanty ; for as the one is a personal service, so the other is Ddinittoii or. 
a rent or render, both tending to some purpose relative to 
the king's person. Petit serjeanty, as defined by Little- 
ton,** consists in holding lands of the king by the service of 

• Sec Third Real Property Report, ^ Lib. 3> c. 7. 

p. 8. Sec. 159. 
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[85] 



rendering to bun annually some small implement of wiur^ 
as a bow^ a sword^ a lance, an arrow, or the like. 

Tenure in burgage is described by GlanviV ^^d is ex- 
pressly said by Littleton,^ to be but tenure in socage : 
and it is where the king or other person is lord of an an- 
cient borough, in which the tenements are held by a rent 
certain/ 

The Commissioners do not propose to make any altera- 
tion, either in the tenure of petit serjeanty,. or t^iure in 
burgage. 

The free-socage in which these tenements are held, 
seems to be plainly a remnant of Saxon liberty ; which 
may also account for the great variety of cust<Hns, affect- 
ing many of these tenements so held in ancient burgage : 
tiie principal and most remarkable of which is that called 
Borough English^ so named in contradistinction as it 
were to the Norman customs, and which is taken notice 
of by Glanvil/ and by Littleton ;» viz. that the youngest 
son, and not the eldest, succeeds to the burgage tenement 
on the death of his father. 

The Commissioners propose entirely to abolish the cus- 
tom of Borough English^ 

The distinguishing properties of the tenure of gavel- 
kind are various : some of the principal are thase ; 1 . The 
tenant is of age sufficient to aliene his estate by feoffment 
at the age of fifteen.^ 2« The estate does not escheat in 
case of an attainder and execution for felony; their 
maxim being, ^^ the father to the bough, the son to the 
plough;"*^ but it escheats for want of heirs, and in felony, 
if the felon be outlawed.* 3. In most places he had a 
power of devising lands by will, before the statute for that 
purpose was made.^ 4. The lands descend, not to the 
eldest, youngest, or any son only, but to aU the sons to- 
gether */ which was indeed anciently the most usual course 
of descent all over England.^^ 5. That the widow is dowable 



V Lib. 7, c. 3. 

w Sec. 162. 

X Utt.s.102,163. 

7 Uhttuftra, 

> Sec. 165. 

a See Third Real Prop. Rep. p. 8. 



b Lamb. Peramb. 614. 

c Lamb. 63i. 

4 Rob. Oar. 229. 

e F.N.B. 198} Cr. Car. 561. 

f Lit. s. 210. 

s Glanvil, k 7, c. X 
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of one half instead of a third; and 6. That the hnsband ia 
tenant by the curteay, whether there be issue bom or not^ 
but only of one half .^ 

It is proposed entirely to abolish the tenure of gavel- 
kind.^ 

Thus much for the two great species of tenure^ under [ 89 ] 
which almost all the free lands of the kingdom were 
holden till the Restoration in 1660, when the former was 
abolished and sunk into the latter : so that lands of both 
sorts are now holden by the (me universal tenure of free 
and common socage. 

TTie other grand divisicm of t^ure, is that of villmmge, if. viiicMte. 
as contradistinguished from liberum tenementum, or frimk 
tenure. And this (we may remember), Bracton sub- 
divided into two classes, pure and privileged villenage : 
from whence have itrisen two other species of our modem 
tenures. 

1. From the tenure of pure villenage have sprung our [ 90 ] 
present copyhold tenures, or tenure by copy of court roll J^. >"reviikii. 
at the will of the lord : in order to obtain a clear idea of copyhoidg. 
which, it vnU be prievously necessary to take a short view 
of the original and nature of m^ors. . 

A manor, manerium, a mcmendo, because the usual re- Manors; what 
sidence of the owner, seems to have been a district of 
ground, held by lords or great parsonages ; who kept in 
their own hands so much land as was necessary for the 
use of their families, which were called terrae domimcales 
or demesne lands ; being occupied by the lord, or domintu 
tnaneriif. and his servants. The other, or tenemental 
lands, they distributed among their tenants : which from 
the different modes of tenure were distinguished by two 
different names. First, book^landy or charter-Iand> which 
was held by deed under certain rents and free-services^ and 
in effect differed nothing from free-socage lands -> and from 
hence have arisen most of the freehold tenants who hold 
of particular manors, and owe suit and service to the same* 
The other species are called /o/^-to/Ml> which was held by 
no assurance in writing, but distributed among the com- 

b Robt. Gar. b. t, c. 1. i Co^ Cop. scc.> 

i Third Real Property Report,p.l2. 



23 HOW REAL PROPfiRTy MAY 0B flKLD. [BoOK ft. 

mon folk or people at the pleasure of the lord^ and re- 
sumed at his discretion ; being indeed land held in ville- 
nage, which we shall presently describe more at large. 
The residue of the manor^ being uncultivated, was termed 
the lord's waste, and served for public roads, and for com- 
mon of pasture to the lord and his tenants. Manors were 
formerly called baronies, as they still are lordships : and 
each lord or baron was empowered to hold a domestic 
court, called the court-baron, for redressing misdemeanors 
and nuisances within the manor, and for settling disputes 
of property among the tenants. This court is an in- 
separable ingredient of every manor; and if the num- 
ber of suitors should so fail as not to leave sufficient to 
make a jury or homage, that is, two tenants at the least, 
subject to escheats,^ the manor itself is lost. 
[ 92 ] All manors existing at this day, must have existed as 
When they early as King Edward the First : for it is essential to a 
ate. manor, that there be tenants who hold of the lord ; and 

by the operation of the statutes 17 Ed. 2, c. 6, and 
34 £d. 3, c. 15, no tenant in capite since the accession of 
that prince, and no tenant of a common lord since the 
statute of quia empiores, 18 Ed. 1, c. 1, could create any 
new tenants to hold of himself. 
M **hoidi ^ow with regard to the folk-land, or estates held in vil- 

lenage, this was a species of tenure neither strictly feodal, 
Norman, or Saxon ; but mixed and compounded of them 
all :^ and which also, on account of the heriots that usually 
attend it, may seem to have somewhat Danish in its com- 
position. Under the Saxon government there were, as 
Sir William Temple speaks," a sort of people in a condi- 
tion of downright servitude, used and employed in the 
most servile works, and belonging, both they, their chil- 
dren, and effects, to the lord of the soil, like the rest of 
the cattle or stock upon it. These seem to have been 
those who held what was called the folk-land, from which 
they were removeable at the lord's pleasure. On the ar- 
rival of the Normans here, it seems not improbable that 



k Glover v. Lane, 3 T. R. 447. See 1 Wright, 215. 

amtrd. Long r, Heming, Cro. Eliz. » Introd. Hut. Engl. 59. 
210 ; and Co. Litt. 58 a. 
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they who were strangers to any other than a £eodal state^ 
might give some sparks of enfiranohisement to such 
wretched persons as fell to their share^ by admitting them, 
as well as others, to the oath of fealty ; which conferred a 
right of protection, and raised the tenant to a kind of es* 
tate superior to downright slavery, but inferior to every 
other condition.*^ This they called villenage, and the te- 
nants villeins. 

Villeins, in process of time, gained considerable ground [ 95 ] 
on their lords ; and in particular strengthened the tenure viueiys. 
of their estates to that degree, that they came to have in 
them an interest in many places fiill as good, in others 
better than their lords* For the good-nature and benevo- 
lence of many lords of manors having, time out of mind, 
permitted their villeins and their children to enjoy their 
possessions without interruption, in a regular course of 
descent, the common law, of which custom is the life, now 
gave them title to prescribe against their lords ; and, on 
performance of the same services, to hold their lands, in 
spite of any determination of the lord's will. For, though 
in general they are still said to hold their estates at the 
will of the lord, yet it is such a will as is agreeable to the 
custom of the manor; which customs are preserved and 
evidenced by the rolls of the several courts baron in which 
they are entered, or kept on foot by the constant imme- 
morial usage of the several manors in which the lands lie. 
And, as such tenants had nothing to shew for their estates 
but these customs, and admissions in pursuance of them, 
entered on those rolls, or the copies of such entries wit- 
nessed by the steward, ihey now began to be called tenants 
by copy of court roll, and their tenure itself a copyhold.^ 

Asa, farther consequence of what has been premised, we [ 97 1 
may collect these two main principles, which are held? to supporten or 
be the supporters of the copyhold tenure, and without *®'*'*^*^*' 
which it cannot exist; 1. That the lands be parcel of, and 
situate within that manor, under which it is held. 2. That 
they have been demised, or demisable, by copy of court 
roll immemorially. For immemorial custom is the life of 



n Wright, 217. P Co. Litt. 58. 

o F. N. B. 12. 
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all tenures by copy ; so that no new copyhold can^ strictly 
speakings be granted at this day, nor can copyholds be 
created by operation of law.^ 

In some manors, where the custom hatii been to permit 
the heir to succeed the ancesrtor in his tenure, the estates 
are stiled copyholds of inheritance ; in others, where th^ 
lords have been more vigilant to maifitain their rights, 
they remain copyholds for life only ; for the custom of the 
manor has in both cases so far superseded the will of the 
lord, that, provided the services be performed or stipulated 
for by fealty, he cannot, in the first instance, refuse to 
admit the heir of his tenant upon his death 5 nor, in the 
second, can he remove his present tenant so long as he 
lives, though he holds nominally by the precarious tenure 
of his lord's will, 

llie fruits and appendages of a copyhold tenure that it 
hath in common with free tenures, are fealty, services, (as 
well in rents as olherwise) reliefs, and escheats. The two 
latter belong only to copyholds of inheritance ; the former 
to those for life also. But, besides these, copyholds have 
also heriots, wardship, and fines. Heriots, which I think 
are agreed to be a Danish custom, and of which we need 
not speak at length, are a render of the best beast or other 
good (as the custom may be) to the lord on the death of 
the tenant. This is plainly a relic of villein tenure ; there 
being originally less hardship in it, when all the goods 
and chattels belonged to the lord, and he might have seised 
them even in the villein's lifetime. But it is now proposed to 
abolish heriots, and to substitute the sum of 5/., to be paid 
by the succeeding tenant." These are incident to both 
[ 98 1 spc^^i^s of copyhold ; but wardship and fines to those of 
inlieritance only. Wardship, in copyhold estates, partakes 
both of that in chivalry and that in socage. Like that in 
chivalry, the lord is the legal guardian : who usually as- 
signs some relation of the infant tenant to act in his stead : 
and he, like guardian in socage, is accountable to his ward 
for the profits. Of fines, some are in the nature of primer 
seisins, due on the death of each tenant, others are mere 
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fines for the alienotioB of the lands ; in some manors only 
one of these sorts can be demanded^ in some both, and in 
others neitiier. They are sometimes arUl^ary and at the 
will of the lord) sometimes fixed by custom : but, even 
wlien arbitrary, the courts of law, in fayour of the liberty 
of copyholders, have tied them down to be reasonable in 
thdr extent ; otherwise they might amount to a disherison 
oi the estate* No fine therefore is allowed to be taken 
upon descents and alienations, (unless in particular cir- 
cumstances) of more than two years improved value o€ the 
estate.^ 

2. Ancient demesne, which had its origin from privileged 
villenage, consists of those lands or manors, which, though 
now perhaps granted out to. private subjects, were actually [ 99 ] 
in the hands of the crown in the time iA Edward the 3. Privileged 
Confessor, or William the Conqueror; and so appear to AncUiftd*- 
have been by. the great survey in the exchequer, called "***"*' 
Domesday-book.^ The tenants of these lands, under the 
crown, were not all of the same order or degree. Some of 
them, as Britton testifies,^ continued for a long time pure 
and absolute villeins, dependent on the will of the lord : 
ffiad those who have succeeded them in their tenures now 
differ from common copyholders in only a few points.^ 
Others were in great measure enfranchised by the royal 
favour : being only bound in respect of their lands to per- 
form some of the better sort of villein services, but those 
determinate and certain ; as, to plough the king's land for 
so many days, to supply his court with such a quantity of 
provisions, or other stated services ; all of which are now 
changed into pecuniary rents : and in consideration herec^ 
tiiey had many immunities and privileges granted to them ;^ 
as, to try the right of their property in a peculiar court of 
tiieir own, called a court of ancient demesne, by a peculiar 
process denominated a writ of right close f not to pay 
toll or taxes ; not to contribute to the expenses of knights 
of the shire ; nor to be put on juries ; and the like.' 

t Ch. Rep. 134. As to the reco- ▼ e. 66. 

very of these fines, see the 11 G. 4, w p. N. B. 228. 

and I W. 4, c. 65 ; and see further x 4 Inst, 269. 

as to copyholds. Book IV. Chap. X. y F. N. B. 1 1 . 

^ F.N. B. 14, 16. «/&«.14. 
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[ 100 J These tenants therefore, though their tenure be abso- 
lutely copyhold, yet have an interest equivalent to a free- 
hold : for, notwithstanding their services were of a base 
and villenous original,' yet the tenants were esteemed in all 
other respects to be highly privileged villeins ; and espe- 
, cially for that their services were fixed and determinate, 
and that they could not be compelled (like pure villeins) 
to relinquish these tenements at the lord's will, or to hold 
them against their own : ^' et ideo, says Bracton, dicuntur 
lihenr 

Lands holden by this tenure are therefore a species of 
copyhold, and as such preserved and exempted from the 
operation of the statute of Charles II. Yet they differ 
from common copyholds, principally in the privileges 
before-mentioned : as also they differ from freeholders by 
one especial mark and tincture of villenage, noted by 
Bracton, and remaining to this day; viz. that they cannot 
be conveyed from man to man by the general common law 
conveyances of feoffment, and the rest ; but must pass by 
surrender to the lord or his steward, in the manner of 
[ 101 ] common copyholds: yet with this distinction,^ that, of 
the surrender of these lands in ancient demesne, it is not 
used to say *^ to hold at the will of the lord" in their 
copies^ but only, *^ to hold according to the custom of the 
manor/' 

The Commissioners propose to convert the tenure of 
ancient demesne into free and common socage, and that 
courts of ancient demesne shall become courts baron.^ 

I have hitherto mentioned lay tenures only; but there 
is still behind one other species of tenure, reserved by the 
statute of Charles II., which is of a spiritual nature, and 
called the tenure in frankalmoign, 
ignjireiii Teuvue iTi frankalmoign, in libera eleemosyna, or free 
aimoign. alms, is that, whereby a religious corporation, aggregate 
or sole, holdeth lands of the donor to them and their suc- 
cessors for ever.^ The service which they were bound to 
render for these lands was not certainly defined : but only 
in general to pray for the souls of the donor and his heirs, 
dead or alive ; and therefore they did no fealty, (which is 

a Gab. Hist, of Exch. 16 & 30. c See 3d Real Property Rep., p. 13. 

b Kiuhin on Courts, 194. <i Litt. s. 133. 
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incident to all other services but this^) because this divine 
service was of a higher and more exalted nature/ This 
is the tenure, by which almost all the ancient monasteries 
and religious houses held their lands ; and by which the 
parochial clergy, and very many ecclesiastical and elee- 
mosynary foundations, hold them at this day;^ the nature 
of the service being upon the Reformation altered, and 
made comformable to the purer doctrines of the church of 
England. It was an old Saxon tenure; and continued [ 102 ] 
under the Norman revolution, through the great respect 
that was shewn to religion and religious men in ancient 
times. Which is also the reason that tenants in frcmk- 
almoign were dischai^ed of all other services, except the 
trinoda fiecessitasy of repairing the highways, building 
castles, and repelling invasions :^ just as the Druids, among 
the ancient Britons, had omnium rerum imniunitatem} 
And, even at present, this is a tenure of a nature very dis- 
tinct from all others ; being not in the least feodal, but 
merely spiritual. For if the service be neglected, the law 
gives no remedy by distress or otherwise to the lord of 
whom the lands are holden ; but merely a complaint to 
the ordinary or visitor to correct it.^ Wherein it materially 
differs from what was called tenure by divine service : in 
which the tenants were obliged to do some special divine 
services in certain ; as to sing so many masses, to distribute 
such a sum in dms, and the like ; which, being expressly 
defined and prescribed, could with no kind of propriety be 
called /re« alms; especially as for this, if unperformed, the 
lord might distrain, without any complaint to the visitor.^ 
All such donations are indeed now out of use : for, since 
the fitatute of quia emptores, 18 Edw. I. none but the king 
can give lands to be holden by this tenure.^ So that I 
only mention them, because frankalmoign is excepted by 
name in the statute of Charles XL, and therefore subsists 
in many instances at this day. 

The Commissioners do not propose making any altera- 
tion in the tenure of frankalmoign.^ 

c Litt s. 131. 3 Litt. 8. 136. 

f Ibid. 135. k jbid, 137. 

S Bracton, /. 4, tr. 1, c. l28, s. 1. ^ Ibid. 140. 

h Seld. Jan. 1,42. « See Third Real Property Report, 

< C»s«r de bell. Gal. 1. 6, c\ 13. p. 7. 
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CHAPTER THE SECOND. 
OF USES AND TRUSTS. 



liXariw^ ^* ^^^^ propose to give a brief account of the doctrine 
of uses and of uses and trusts^ a learning which pervades the whole 
system of the law of real property, and without some 
knowledge of which, it is impossible to understand either 
its theory or its practice. The introduction of uses and 
trusts, and the passing of the Statute of Uses, almost 
entirely subverted the feudal system, and the tenures 
which arose out of it. Nearly all the assurances now 
employed, operate by virtue of this statute ; and we shall 
see in the ensuing portions of this work, .what important 
alterations the doctrine of uses has made, being in fact 
the foundation of the modern system of conveyancing. 
This place appears on the whole the most convenient for 
introducing an outline of this some-what difficult learning, 
which however the student vriU more perfectly understand 
when he is acqusdnted with every part of this volume; 
[ 327 ] Uses and trttsts are in their original of a nature very 
Uses and) similar, answering more to the Jidei-commissum than 
they are. the usus-fvucttis of the civil law ; which latter was the 
temporary tight of using a thing, without having the 
ultimate property, or full dominion of the substance." 
But the ^dei commissum, which usually was created 
by will, was the disposal of an inheritance to one, in 
[ 328 J confidence that he should convey it or dispose of the 
profits at the will of another. In our law, a use is a 
confidence reposed in another who was tenant of the land, 
or terre-tenant, that he should dispose of the land ac- 
cording to the intentions of cestuy que use, or him to 
whose use it was granted, and suffer him to take the 
profits." As, if a conveyance was made to A. and his 

« Ff. 7, 1, 1. » Plowd. 352. 
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heirs, to the use of (or in trust for) B. and his heirs; 
here at the common law A. the terre-tenant, had the legal 
property and possession of the land, but B., the cestuy 
que use, was in conscience and equity to have the profits 
and disposal of it. 

The idea which was introduced by the ecclesiastics,^ r 329 i 
however fraudulently, afterwards continued to be often pro«reM of 
innocently, and sometimes very laudably, applied to a ilr*u?^*'^*"* 
number of civil purposes : particularly as it removed the 
restraint of alienations by will, and permitted the owner 
of lands in his lifetime to make various designations of 
their profits, as prudence, or justice, or family con- 
venience, might from time to time require. Till at length, 
during our long wars in France, and the subsequent 
civil commotions between the houses of York and Iian- 
caster, uses grew almost universal : through the desire 
Uiat men had (when their lives were continually in 
hazard) of providing for their children by will, and of 
securing their estates from forfeitures ; when each of the 
contending parties, as they became uppermost, alternately 
attainted the other. Wherefore about the reign of Ed- 
ward IV., (before whose time. Lord Bacon remarks,^ there 
are not six cases to be found relating to the doctrine of 
uses) the courts of equity began to reduce them to some- 
thing of a regular system. 

Originally it was held that the chancery could give no 
relief, but against the very person himself intrusted for 
cestuy que use, and not against his heir or alienee. This 
wasj altered in the reign of Henry VL, with respect to the 
heir 3*1 and afterwards the same rule, by a parity of reason, 
was extended to such alienees as had purchased either 
without a valuable consideration, or with an express 
notice of the use.'' But a purchaser for a valuable 
consideration, without notice, might hold the land dis- 
chained of any trust or confidence. And also it was held 
that neither the King or Queen, on account of their 
dignity royal,* nor any corporation aggregate, on account 

• See post. Book IV. ck. S. \ Keilw. 42; Year Book, 22 Edw.4, 

P On Uses, 313. But see 2 Leon. 6. 
14, where tlie origin of Uses ii re- r Keilw. 46 ; Bacon of Uses, 312. 

fierred to a much earlier period. • Bro. Abr. tit. Feoffm. al. Use^, 

31 ; Bacon of Uses, ;^46, 34? 
D2 
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[ 330 ] of its limited capacity,^ could be seised to any use but 
their own ; that is, they might hold the lands, but were 
not compellable to execute the trust. And, if the releasee 
to uses died without heir, or committed a forfeitiu-e, or 
married, neither the lord, who entered for his escheat or 
forfeiture, nor the husband who retained the possession 
as tenant by the curtesy, nor the wife to whi^m dower was 
assigned, were liable to perform the use ;" because they 
were not parties to the trust, but came in by act of law ; 
though doubtless their title in reason was no better than 
that of the heir. 

Rales reiat-: Qu the Other hand the use itself, or interest of cestwf 

log to uses ' 

before tbc que use, was learnedly refined upon with many elaborate 
distinctions. And, I. It was held that nothing could be 
granted to a use, whereof the use is inseparable firom the 
possession ; as annuities, ways, commons, and authorities, 
qiuie ipso usu consumuntur :^ or whereof the seisin could 
not be instantly given.^ 2. A use could not be raised with- 
out a sufficient consideration. For where a man makes a 
feoffment to another without any consideration, equity pre- 
sumes that he meant it to the use of himself :^ unless he ex- 
pressly declares it to be to the use of another, and then no- 
thing shall be presumed contrary to his own expressions.^ 
But, if either a good or a valuable consideration appears, 
equity will immediately raise a use correspendent to such 
consideration.' 3. Uses were descendible according to 
the rules of the common law, in the case of inheritances in 
possession ;' for in this and many other respects aequitas 
sequitur legem, and cannot establish a different rule of 
property from that which the law has established. 4. Uses 
might be assigned by secret deeds between the parties,^ or 
be devised by last will and testament := for, as .the legal 
estate in the soil was not transferred by these transactions, 
no livery of seisin was necessary ; and, as the intention of 
[ 331 ] the parties was the leading principle in this species of pro- 

t Bro. Abr. tit. Feoffm. al uses, y 1 And. 37. 

40 ; Bacon, 347. * » Moor, 684. 
« 1 Rep. 122. a 2 RoU. Abr. 780, 

▼ 1 Jon. 127. b Bacon of Uses, 312. 

^ Cro. Eliz. 401. c Ihid, 308, 

^ See post, Book IV. ch. 8. 
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perty, any inBtrument declaring tiiat int^tion was allowed 
to be binding in equity. But cestuy que use could not at 
common law aliene the legal interest of the lands^ without 
the concurrence of his feoflfee ;* to whom he was accounted 
by law to be only tenant at sufferance.® 5. Uses were 
not liable to any of the feodal burthens ; and particularly 
did not escheat for felony or other defect of blood; for 
escheats^ &c. are the consequence of tenure, and uses are 
held of nobody : but the land itself was liable to escheat, 
whenever the blood of the feoffee to uses was extinguished 
by crime or by defect ; and the lord (as was before ob- 
served) might hold it discharged of the use.^ 6. No wife 
could be endowed, ot husband have his curtesy, of a use :» 
for no trust was declared for their benefit, at the original 
grant of the estate. And therefore it became customary, 
when most estates were put in use, to settle before mar- 
riage some joint estate to the use of the husband and wife 
for their lives ; which was the original of modem join- 
tures.** 7- A use coidd not be extended by writ of elegit, 
or other legal process, for the debts of cestiiy que use> 
For, being merely a creature of equity, the common law, 
which looked no farther than to the person actually seised 
of the land, could award no process against it. 

It is impracticable, upon our present plan, to pursue 
the doctrine of uses through all the refinements and nice- 
ties, which the ingenuity of the times (abounding in sub- 
tile disquisitions) deduced from this child of the imagina- 
tion ; when once a departure was permitted from the plain 
simple rules of property established by the ancient law. 
These principal outUnes will be fully sufl&cient to shew 
the ground of Lord Bacon's complaint,^ that this course 
of proceeding '^ was turned to deceive many of their just 
and reasonable rights. A man, that had cause to sue for 
land^ knew not against whom to bring his action, or who 
was the owner of it. The wife was defrauded of her [332] 
thirds ; the husband of his curtesy ; the lord of his ward- 
ship, relief, heriot, and escheat ; the creditor of his extent 

^ Stat. 1 Ric. 3, c. 1. h Set post ; Book III. ch. 2. 

' e Bro. Abr. ibid. 23. i Bro. Abr. tit. EsecutianSy 90. 

f Jenk. 190. J Use of the Law, 153. 
g 4 Rep. 1 ; 2 And. 75. 
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for debt ; and the poor tenant of his lease." To remedy 
these mconyeniences^ abnndance of statutes were pro* 
vided, which made the lands liable to be extended by the 
creditors erf cestuy que use^ allowed actions for the free- 
hold to be brought against him, if in the actual pfemancy 
or enjoyment of the profits ;^ made him liable to actions 
of waste ;" established his conveyances and leases made 
without the concurrence of his feofiFees;" and gave the 
lord the wardship of his heir, with certain other feodal 
perquisites.* 
sutou of ^^ TTiese provisions all tended to consider cestuy que use 
•,c'io. ' as the real owner of the estate ; and at length that idea 
was carried into full eflPect by the statute 27 Hen. VIII, c. 10, 
which is usually called the statute of uses, or, in con- 
veyances and pleadings, ihe ^tsLixA/^ for transferring uses 
into possession, which after reciting the various incon- 
veniences before-mentioned, and many others, enacts, 
that ^^ when any person shall be seised of lands, &c. to 
the use, confidence, or trust, of any other person or body 
[ 333 ] politic, the person or corporation entitled to the • use 
in fee-simple, fee-tail, for life, or years, or otherwise, 
shall from thenceforth stand and be seized or possessed 
of the land, &c. of and in the like estates as they have in 
the use, trust, or confidence ; and that the estate of the 
person so seised to uses shall be deemed to be in him or 
them that have the use, in such quality, manner, form, 
SteJtb^iie. ^^^ condition, as they had before in the use." The 
statute thus executes the use, as our lawyers term it ; that 
is, it conveys the possession to the use, and transfers the 
use into possession, thereby making cestuy que use com- 
plete owner of the lands and tenements, as well at law as 
in equity. 
Since the fta- The Statute having thus, not abolished the convejrance 
courts of law to uses, but Only annihilated the intervening estate of the 
I of uses, releasee, and turned the interest of cestuy que use into a 
legal instead of an equitable ownership; the courts of 

k Stat. 50 Edw. 3, c. 6 ; 2 Ric. 2, m Stat. 11 Hen. 6, c. 5. 

sess. 2, 3 ; 19 Hen. 7, c. 15. » Stat. 1 Ric. 3, c. 1. 

* Stot. 1 Ric. 2, c. 9; 4 Hen. 4, o stat. 4 Hen. 7, c. 17 j 19 Hea. 

c. 7, c. 15 ; 11 Hen. 6, c. 3 ; 1 Hen. 7, c. 15. 
7, c. 1. 
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Common law began to take cognizance of uses^ instead of 
sending the party to seek his 'relief in Chancery. And, 
considering them now as merely a mode of conveyance, 
very many of the rules before established in equity were 
adopted with improvements by the Judges of the common 
law. The same persons only were held capable of being 
seised to a use, the same considerations were necessary 
for raising it, and it could only be raised of the same 
hereditaments, as formerly. But as the statute, the 
instant it was raised, converted it into an actual posses- 
sion of the land, a great number of the incidents, that 
formerly attended it in its fiduciary state, were now at 
an end. The land could not escheat or be forfeited by 
the act or defect of the releasee, nor be aliened to any 
purchaser discharged of the use, nor be liable to dower 
or curtesy on account of the seisin of such releasee ; be- 
cause the legal estate never rests in him for a moment, 
but is instantaneously transferred to cestuj/ que use, as 
soon as the use is declared. And, as the use and the land 
were now convertible terms, they became liable to dower, 
curtesy, and escheat, in consequence of the seisin of 
cestuy que use, who was now become the terre-tenant 
also ; and they likewise were no longer devisable by will. 

The various necessities of mankind induced also the [ 334 ] 
judges very soon to depart from the rigour and simplicity »«>^ wjjf- 
of the rules of the common law, and to allow a more •Jjcethesu- 
minute and complex construction upon conveyances to 
uses than upon others. Hence it was adjudged, that the 
use need not always be executed the instant the convey- 
ance is made : but, if it cannot take effect at that time, 
the operation of the statute may wait till the use shall 
arise upon some future contingency, to happen within a 
reasonable period of time; and in the mean while the 
ancient use shall remain in the original grantor ; as, when 
lands are conveyed to the use of A. and B., after a mar- 
riage shall be had between them,P or to the use of A. and 
his heirs till B. shall pay him a sum of money, and then 
to the use of B. and his heirs.** Which doctrine, when 
devises by will were again introduced, and considered as 

f 2 RoU. Abr. T91 j Cro. Elix. 439. q Bro. Abr. tit. Feojfm. al Uses, 30. 
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equivalent in point of construction to declarations of 
uses, was also adopted in favour of executory devisesJ 
contingeutor But herein these, which are called contingent ov springing 
Se "'*"' uses, differ from an executory devise 5 in that there must 
be a person seised to such uses at the time when the con- 
tingency happens^ else they can never be executed by the 
statute ; and therefore if the estate of the releasee to such 
use be destroyed by alienation or otherwise, before the 
contingency arises, the use is destroyed for ever:* whereas 
by an executory devise the freehold itself is transferred 
to the future devisee. And, in both these cases, a fee 
may be limited to take effect after a fee 5^ because, though 
that was forbidden by the common law in favour of the 
lord's escheat, yet when the legal estate was not extended 
beyond one fee simple, such subsequent uses (after a use 
in fee) were before the statute permitted to be limited in 
equity; and tiien the statute executed the legal estate in 
the same manner, as the use before pubsist^d.. It was 
also held that a use, though executed^ may change from 
one to another by circumstances ex post facto ;" as, if A. 
[ 335 ] makes a fjeoffment to the use of his intended wife and her 
eldest son for their lives, upon the marriiige the wife t^es 
the whole use in severalty ; apd, upon the birth of a son, 
thjB use is executed jointly in tjieu^ both/ ITiis i^ some- 
seoondaryor times Called a Secondary , sometimes a shifting^ use. And, 
•bifttng ttMt. ^jignever the use limited by the deed ej^ires, or cannot 
vest, it returns back to him who raised it, after such ex- 
piration or during such impossibility, and is styled a 
Retouingase, resulting XLse. As, if a man makes a feoffment to the 
use of his intended wife for life, with remainder to the 
use of her first born son in tail; here, till Ue marries, the 
use results back to himself; after marriage, it is executed 
in the wife for life ; and if she dies without issue, the 
Uses ariHiiig wholc rcsults baclf to him in fee,^ It was likewise held, 
un er powers, ^j^^^ ^.j^^ ^^^^ Originally declared may be revoked at any 
future time, and new uses be declared of the land, pro- 
vided that the grantor reserved to himself suph a power at 

r See post, Book III. ch. 5. » Bro. Abr. tit. FtoJU, alUses, 30. 

• 1 Rep. 134, 133 ; Cro. Eliz. 439. ^ Bacon of Uses, 351. 

t Pollexf. 78 ; 10 Mod. 423. ^ /*«rf. 350 ; 1 Rep. 120. 
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the creation of the estate; whereas, the utmost that the 
common law would allow^ was a deed of defeazance, 
coeval with the grant itself, (and therefore esteemed a 
part of it) upon events specifically mentioned.* And, in 
case of such a revocation, the old uses were held instantly 
to cease, and the new ones to become executed iti their 
^;eadJ And this was permitted, partly to indulge 
the convenience, and partly the caprice of man- 
kind; who, (as Lord Bacon observes*) bave always 
affected to have the disposition of their property re- 
voc{d>le in their own time, and irrevocable ever after- 
wards. 

By tbis equitable train of decisions in the courts of Tiiejurisdic- 
law, the power of the court of Chancery over landed pro- w»iu or^ 
perty was greatly curtailed and diminished. But one or ^^ ^'* 
two technical scruples, which the judges found it hard to 
get over, restored it with tenfold increase. They held, in 
the first place, that ^' uo use could be limited on a use,''* 
and that when a man bargains and sells his land for 
money, which raises a use by implication to the bargainee, 
the limitation of a farther use to another person is repug- 
nant, and therefore void.*' And therefore, on a feofitment [ 336 ] 
to A. and his heirs, to the use of B. and his heirs, in trust 
for C. and his heirs, they held that the statute executed 
only the first use, and that the second was a mere nullity : 
not adverting, that the instant the first use was executed 
in B., he became seised to the use of C, which second use 
the statute might as well be permitted to execute as it did 
the first ; and so the legal estate might be instantaneously 
transmitted down, through a hundred uses upon uses, till 
finally executed in the last cesiuy que use. Again ; as the 
statute mentions only such persons as were seised to the 
use of others, this was held not to extend to terms of 
years, or other chattel interests, whereof the termor is 
not seised, but only possessed;^ and therefore if a term of 
one thousand years be limited to A., to the use of (or in 
trust for) B., the statute does not execute thip use, but 

> Sea ^/ ; Book IV. c. 7. b 1 And. 37, 136. 

Y Co. Litt. 237. ^ Bacon, Law of U8e8,335; Jenk. 

sOnUses,3IG. 244. 

» Dyer, 155. 
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leaves it as at common law.^ And lastly^ (by more mo- 
dem resolutions) where lands are given to one and his 
heirs, in trust to receive and pay over the profits to an- 
other, this use is not executed by the statute ; for the land 
must remain in the trustee to enable him to perform the 
trust.* 
Doctrine of ^^ ^^^ ^^o more aucicnt distinctions the courts of 
Trusts. equity quickly availed themselves. In the first case it 
was evident that B. was never intended by the parties to 
have any beneficial interest; and, in the second, the 
cestuy que use of the term was expressly driven into the 
court of Chancery to seek his remedy : and therefore that 
court determined, that though these were not uses, which 
the statute could execute, yet still they were trusts in 
equity, which in conscience ought to be performed.' To 
this the reason of mankind assented, and the doctrine of 
uses was revived, under the denomination of trusts : and 
thus, by means of this doctrine of trusts, to use the words 
of Lord Mansfield^, a noble, rational, and imiform system 
has been raised, which is made to answer the exigencies 
of family and all useful purposes, without producing one 
inconvenience, fraud, or private mischief, which the Statute 
of Uses meant to avoid. Blackstone has said,*^ that trusts 
are now exactly the same as uses were before the statute. 
A use indeed, before the Statute of Uses was, as a trust 
is since, SL^duciary or beneficial interest, distinct from the 
legal estate, and so far the expression is correct: but 
though there is no difference in the principles, there is a 
wide difference in the exercise of them.* 
r 337 1 ^^^ ^^® courts of equity, in the exercise of this new 
Ruie§ as to jurisdiction, have wisely avoided in a great degree those 
iru»t». mischiefs which made uses intolerable. The statute of 

frauds, 29 Car. II. c. 3. having required that every de- 
claration, assignment, or grant of any trust in lands or 
hereditaments, (except such as arise from implication or 
construction of law) shall be made in writing signed by 
the party, or by his written will, the courts now consider 

d Poph. 76 ; Dyer, 369. g 1 Wm. Bla. 160. 

e 1 £qu. Cas. Ab. 383, 384 ; 1^ 2 Com. page 327. 
1 Sand. Us. 244. i 1 Wm. Bla. 180 ; 1 Sand. Us. 

1 Hal. P. C. 248. £66, 4th edit. 
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a trust estate (either when expressly declared or resulting 
by such implication) as equivalent to the legal ownership, 
governed by the same rules of property, and liable to 
every charge in equity, which the other is subject to in 
law : and, by a long series of uniform determinations, for 
now near a century past, with some assistance from the 
legislature, they have raised a new system of rational ju- 
risprudence, by which trusts are made to answer in ge- 
neral all the beneficial ends of uses, without their incon- 
venience or frauds. The trustee is considered as merely 
the instrument of conveyance, and can in no shape affect 
the estate, unless by alienation for a valuable conside- 
r on to a purchaser without notice ;^ which, as cestuy 
que use is generally in possession of the land, is a thing 
that can rarely happen. The trust will descend, may be 
aliened, is liable to debts, to executions on judgments, 
statutes, and recognizances, (by the express provision of 
the Statute of Frauds) to forfeiture, to leases and other 
incumbrances, nay even to the curtesy of the husband^ 
as if it was an estate at law ; and it has recently^ been 
subjected to dower. It hath also been held not liable 
to escheat to the lord, in consequence of attainder or 
want of heirs :^ because the trust could never be intended 
for his benefit. But let us now return to the Statute 
of Uses. 

The only service, as was before observed, to which u»e of the 

. . 1.. ..i*. statute. 

this statute is now consigned, is m giving efl&cacy to 
certain species of conveyances; introduced in order to 
render transactions of this sort as private as possible, and 
to save the trouble of making livery of seisin, the only „oa i 
ancient conveyance of corporeal freeholds. These con- L J 
veyances as we have already observed, are now princi- 
pally adopted in the transfer of real property ; and have 
nearly superseded the ancient mode of conveyance at com- 
mon law, as will be more fully seen in the Fourth Book 
of this work. 

J 2 Freem. 43. ^ Hadr. 494, Burgess and Wheat, 

k Sec post, Book III. Chap. 2. 1 Eden, 186 ; H. Bla. 121. 
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CHAPTER THE FIRST. 
[103] OF FREEHOLD ESTATES, of INHERITANCE. 

Estate, what Tlie iiext objects of our disquisitions are the nature and 
properties of estates. An estate in lands, tenements and 
hereditaments, signifies such interest as the tenant hath 
therein ; so that if a man grant all his estate in Dale to 
A. and his heirs, every thing that he can possibly grant 
shall pass thereby .°^ It is called in Latin status ; it signi- 
fying the condition, or circumstance in which the owner 
stands with regard to his property. And to ascertain 
this with proper precision and accuracy, . estates may 
be considered in a threefold view; first, with regard 
dercd in a to the quantity of interest which the tenant has in the 
light. tenement; secondly, vjdth regard to the time at which 

that quantity of interest is to be enjoyed ; and, thirdly, 
with regard to the number and connections of the 
tenants. 
First M to the First, with regard to the quantity of interest which the 
qiian^iyo u- ^^^^^ j^^g j^^ ^^ tenement, this is measured by its dura- 
tion and extent. Thus, either his right of possession is 
to subsist for an uncertain period during his own life, or 
the life of another man ; to determine at his own decease, 
or to remain to his descendants after him ; or it is circum- 
scribed within a certain number of years, months, or 
days ; or, lastly, it is infinite and unlimited, being vested 
in him and his representatives for ever. And this occa- 

m Co. Litt. 345. But sec Derby v. the common clause of"«// the estate** 
Taylor 1 1 East, 502,as to the effect of for which see Appendix, No. 1. p. ii. 
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sions the primary division of estates^ into such as are JffJJJ*'/;!'^^; 
freehold^ and such as are less than freehold. \hwUttho\i 

Estates of freehold are either estates of inheritance^ or [ 104 ] ' 
estates not of inheritance. The former are again divided frJSSid^we 
into inheritances absolute or fee-simple ; and inheritances ?n,!Je"t?Bw 
limited^ one species of which we usually call fee-tail. Sr hihwftance 

I. Tenant in fee- simple (or, as he is frequently stiled, L*ITuncJ'i!?e 
tenant in fee), is he that hath lands, tenements, or here- f^IJ;.^, {J***;;: 
ditaments, to hold to him and his heirs for ever;«^ gene- uS!!^ fee., 
rally, absolutely, and simply; without mentioning wAaf };7;;»J^'f J" 
heirs, but referring that to his own pleasure, or to the 
disposition of the law. The true meaning of the word 
fee {feodum) y is the same with that of feud or fief, and in its 
original sense it is taken in contradistinction to allodium ; [ 105 1 
which latter the writers on this subject define to be every 
man's own land, which he possesseth merely in his own PJ^fi'SSJ^l* 
right, without owing any rent or service to any superior, p/^erty!**** 
This is property in its highest degree ; and the owner 
thereof hath absolutum et directum dominium^ and there- 
fore is said to be seised thereof absolutely in doniinico suoy 
in his own demesne. But feodum, or fee, is that which 
is held of some superior, on condition of rendering him 
service ; in which superior, the ultimate property of the 
land resides. And therefore Sir Henry Spelmau^ defines 
a feud or fee to be the right which the vassal or tenant 
hath in lands, to use the same, and take the profits thereof 
to him and his heirs, rendering to the lord his due ser- 
vices ; the mere allodial propriety of the soil always 
remaining in the lord. This allodial property no subject 
in England has ;i^ it being a received, and now und^iia** 
ble, principle in the law, that all the lands in England are 
holden mediately or immediately of the king. The king 
therefore only hath absolutum et directum dominium;'^ 
but all subjects' lands are in the natmre of feodum or fee ; 
whether derived to them by descent from their ancestors, 
or purchased for a valuable consideration ; for they can- 
not come to any man by either of those ways, unless 
accompanied with those feodal clogs, which were laid 

n Liu. 8. 1. q Praedium domhu regis est dtrec- 

o Of Fends, c. 1. turn dominium, a0u8 nulltu est author 

P Co. Litt 1. nisi Deus, Jbid, See ante, p. 22. 
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upon the first feudatory when it was originally granted. 
A subject therefore, hath only the usufruct, and not the 
absolute property of the soil ; or, as Sir Edward Coke 
expresses it,' he hath dominium utiles but not dominium 
directum. And hence it is that, in the most solemn acts 
of law, we express the strongest and highest estate that 
any subject can have, by the words ; '^ he is seised thereof 
in his demestie, as of fee.'* It is a man's demesne, 
dominicum, or property, since it belongs to him and his 
heirs for ever ; yet this domitiicum, property, or demesne, 
is strictly not absolute or allodial, but qualified or feodal ; 
it is his demesne, as of fee; that is, it is not purely and 
simply his own, since it is held of a superior lord, in 
whom the ultimate property resides. 
[ 106 ] This is the primary sense and acceptation of the word 
Fee^impie. A^- But (as Sir Martin Wright very justly observes)^ 
the doctrine, that ^'all lands are holden,*' having been 
for so many ages a fixed and undeniable axiom, our 
English lawyers do very rarely (of late years especially) 
use tfie word fee in this, its primary original sense, in 
contradistinction to allodium or absolute property, with 
which they have no concern; but generally use it to 
express the continuance or quantity of estate. A fee 
therefore, in general signifies an estate of inheritance; 
being the highest and most extensive interest that a man 
can have in a feud : and, when the term is used simply, 
without any other adjunct, or has the adjunct of simple 
annexed to it, (as a fee, or a fee simple) it is used in con- 
tradistinction to a fee conditional at the common law, or 
a fee-tail by the statute ; importing an absolute inheri- 
tance, clear of any condition, limitation, or restrictions 
to particular heirs, but descendible to the heirs general, 
whether male or female, lineal or collateral. And in no 
other sense than this is the king s^d to be seised in fee, 
he being the feudatory of no man.* 

Taking therefore /<?c for the future, unless where other- 
wise explained, in this its secondary sense, as a state of 
inheritance, it is applicable to, and may be had in, any 
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kind of hereditaments either corporeal or incorporeal." 
But there is this distinction between the two species of 
hereditaments; that of a corporeal inheritance a man 
shall be said to be seised in His demesne, as 0/ fee; 
of an incorporeal one, he shall only be said to be seised 
as offecy and not in his demesne/ For, as incorporeal 
hereditaments are in their nature collateral to, and issue 
out of, lands and houses,^ their owner hath no property, 
dominicum, or demesne, in the thifig itself, but hath only 
something derived out of it; resembling the servitutesj 
or services, of the civil law.'' The dominicum or pro- 
perty is frequently in one man, while the appendage or 
service is in another. Thus Gains may be seised as of 
fee of a way leading over the land, of which Titius is 
seised in his demesne as of fee. 

The fee-simple or inheritance of lands and tenements [107] 
is generally vested and resides in some person or other ; where it re- 
though divers inferior estates may be carved out of it. '"*"* 
As if one grants a lease for twenty-one years, or for one 
or two lives, the fee-simple remains vested in him and his 
heirs ; and after the determination of those years or lives, 
the land reverts to the grantor orhis heirs, who shall hold 
it again in fee-simple. Yet sometimes the fee has been B„t „ 



some- 



tnce. 



said to be in abeyancey that is, (as the word signifies) in "^"ijfe?-*'* 
expectation, remembrance, and contemplation in law; there 
being no person in esse^ in whom it can vest and abide: 
though the law considers it as always potentially existing, 
and ready to vest whenever a proper owner appears. 
Thus in a grant to John for life, and afterwards to the 
heirs of Richard, the inheritance is plainly neither granted 
to John nor Richard, nor can it vest in the heirs of Richard 
till his death, nam nemo est haeres viventis : it is said there- 
fore to remain in waiting or abeyance, during the life of 
Richard.y This is likewise always the case of a parson 
of a church, who hath only an estate therein for the term 
of his life; tod the inheritance remains in abeyance.* 

u Feodum est quod quis tenet sihi et « Servitus est jus ^ quo res mea alte- 

haeredibuf suU^ sive sit tenementum, rius ret vel personae servit, F/.S, 1.1. 

sive reditus, Sfc, Flet. /. 5, c. 5, s. 7. Y Co. Litt. 342, 

V Litt 8. 10. « Litt. s. 646. 

'^ See page 4. 
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And not only the fee, but the freehold also may be in 
abeyance; as, when a parson dies, the freehold of his 
glebe is in abeyance, until a successor be named, and then 
it vests in the successor.* 
Dwrtrtaeof B^t |;his doctriuc of abejrance is now very generally 
exploded. exploded. The common sense of the matter is certainly 
with Mr. Feame, who shews that the inheritance is not 
in abeyance, but that it remains in the first case mentioned 
with the grantor or his heirs, until the ccmtingency hap- 
pens;^ and Mr. Christian contends farther, that in the case 
of the parson the freehold is in his successor. It is to be 
observed, however, that the opinion of Blackstone on 
the point, besides its own weight, is in accordance with 
almost aU the older authorities. 
What words The word heirs, is necessary in the grant or donation, 
tbegrutofa in ordcr to make a fee or inheritance. For if land be 
given to a man for ever, or to him and his assigns for 
ever, this vests in him but an estate for life.^ 

But there are exceptions to this rule. For, 1 : It does 
not extend to devises by will; in which, as they were 
introduced at the time when the feodal rigour was apace 
wearing out, a more liberal construction is- allowed ; and 
therrfore by a devise to s^ man for ever ; or to one and his 
assigns for ever, or to one in fee simple, the devisee hath 
an estate of inheritance ; for the intention of tiie devisor 
is su£&ciently plain from the words of perpetuity annexed, 
though he hath omitted the legal words of inheritance. 
But if the devise be to a man and his assigns, without 
annexing words of perpetuity, there the devisee shall take 
only an estate for Itfe ; for it does not appear that the de* 
visor iatended any more ; although if this appear in anothar 
part of the will, it will be otherwise. 2. Neitiier does 
this rule extend to fines or recoveries, considered as a 
species of conveyance; for thereby an estate in fee 
passed by act and operation of law without the word 
^' heirs:'' as it does also, for particular reasons, by cer- 
tain other modes of conveyance, which have relation to 
a former grant or estate, wherein the word "heirs" was 
expressed.^ 3. In creations of nobility by writ, the peer 

• Litt. 8. 6, 7. c Litt, 8. 1. 

b Fearne, Cont. Rem. 360, 7th edit. <» Co. Litt. 9. 
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«o created hath an inheritance in his title, without ex- 
pressing the word ^' heirs;" for heirship is implied in 
the creation, unless it be otherwise specially provided ; 
but in creations by patent, which are stricti jurisj the 
word " heirs " must be inserted, otherwise, there is na 
inheritance. 4* In grants of lands to sole corporations 
and their successors, the word '* successors " supplies 
. the place of ''heirs;" for as heirs take from the ancestor, 
BO doth the successor from the predecessor. Nay, in 
a grant to a bishop, or other sole spiritual corporation, r }og i 
in frankalmoign; the word '^^frankalmoign" supplies 
the place of "successors" (as the word "successors" 
supplies the place of "heirs ") ex vi termini; and in all 
these cases a fee-simple vests in such sole corporation* 
But in a grant of lands to a corporation aggregate, the 
word "successors" is not necessary, though usually in- • 
serted ; for albeit such simple grant be strictly only an 
estate for life, yet, as that corporation never dies, such 
estate for life is perpetual, or equivalent to a fee- simple, 
and therefore the law allows it to be one. 6. Lastly^ in 
the case of the king, a fee-simple vrill vest in him, with- 
out the word "heirs" or "successors" in the grant; 
partly from prerogative royal, and partly from a rea- 
son similar to the last, because the king in judgment 
of law never dies. But the general rule is, that the 
word "heirs" is necessary to create an estate of in- 
heritance. 

II. We are next to consider limited fees, or such estates ii. Limited 
of inheritance as are clogged and confined with conditions, are!' ^ 
or qualifications of any sort. And these we may divide 
into two sorts ; 1. Qualified, or base fees; and 2. Fees 
conditional, so called at the common law ; and afterwards 
fees-^ai7, in consequence of the statute de donis. 

1 . A Base, or qualified fee, is such a one as has a i. sue fee*, 
qualification subjoined thereto, and which must be deter- 
mined whenever the qualification annexed to it is at an 
end. As, in the case of a grant to A, and his heirs, 
tenants of the manor of Dale; in this instance whenever 
the heirs of A. cease to be tenants of that manor, the 
grant is entirely defeated. So, when Henry VI granted 
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to John Talbot^ lord of the manor of Kingston-Ldsle in 
Berks, that be and his heirs, lords of the stud manor 
should be peers of the realm, by the title of barons of 
Lisle ; here John Talbot had a base or qualified fee in that 
dignity,^ and, the instant he or his heirs quitted the 
seignory of this manor, the dignity was at an end. This 
[ 1 10 ] estate is a fee, because by possibility it may endure for 
ever in a man and his heirs ; yet as tiiat duration depends 
upon the concurrence of collateral circumstances, which 
qualify and debase the purity of the donation, it is therefore 
a qualified or base fee ; but the owner has the same rights 
as tenant in fee, while his estate lasts.*^ Where an estate 
tail shall have been barred, and converted into a base fee, 
such base fee may be enlarged into an estate in fee-simple 
under the 3 and 4 W. 4, c. 74. 
s-condHiosai 2. A Conditional fee, at the conmion law, was a fee 
**** restrained to some particular heirs, exclusive of others ; as 

to the heirs of a man's body, by which only his lineal 
descendants were admitted, in exclusion of collateral 
heirs ; or to the heirs male of his body, in exclusion both 
of collaterals, and lineal females also. It was called a 
conditional fee, by reason of the condition expressed or 
implied in the donation of it, that if the donee died without 
such particular heirs, the land should revert to the donor. 
But on the passing of the statute of Westminster 
[ ] 12 ] the Second, commonly called the statute de donis, the 
judges determined that the doneehad no longer a conditional 
fee simple, which became absolute and at his own dis- 
posal the instant any issue was bom ; but they divided 
the estate into two parts, leaving in the donee a new kind 
Origin of fee. of particular estate, which they denominated a fee-tail \ 
and vesting in the donor the ultimate fee- simple of the 
land, expectant on the failure of issue ; which expectant 
estate is what we now call a reversion.^ And hence it is 
that Littleton tells us,^ that tenant in fee-tail is by virtue 
of the statute of Westminster the Second. 

Having thus shown the original of estates tail, I now 

g Co. Lin. 27. See further as to i 2 Inst. 335. 
this estate, po9/, Book IV. Chap. 9. ^ Sec 13. 

k 1 Cru. Dig. 79. 
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proceed to consider^ what things may^ or may not, be 
entailed under the statute de donU. Tenements is the [ 1 13 ] 
only word used in the statute ; and this Sir Edward Coke^ 
expounds to comprehend all corporeal hereditaments what may be 
whatever, and also all incorporeal hereditaments which *** 
savour of the realty, that is, which issue out of cor- 
poreal ones, or which concern, or are annexed to, or 
may be exercised within the same; as renta» estovers, 
commons, and the like. Also offices and dignities, which 
concern lands, or have relation to fixed and certain places, 
may be entailed.^ But mere personal chattels, which 
savour not at all of the realty, cannot be entailed. Neither 
can an office, which merely relates to such personal 
chattels ; nor an annuity, which charges only the person 
and not the lands of the grantor. But in these last, if 
granted to a man and the heirs of his body, the grantee 
hath still a fee conditional at common law, as before the 
statute ; and by his alienation (after issue bom) may bar 
the heir or reversioner.*" An estate to a man and his 
heirs for another's life cannot be entailed ;" for this is 
strictly no estate of inheritance, (as will appear hereafter) 
and therefore not within the statute de danis. But though 
not strictly entailable under the statute, yet there are 
frequently limitations of such an estate to a man and the 
heirs of his body ; and this quasi entail may be barred 
by any ordinary mode of alienation as lease and release, 
bargain and sale, grant, surrender, or in equity by articles." 
Neither can a copyhold estate be entailed by virtue of the 
statute I for that would tend to encroach upon and restrain 
the will of the lord 5 but by the special custom of ike manor, 
a copyhold may be limited to the heirs of the body ;P for here 
the custom ascertains and interprets the lord^s will. 

Next, as to the several species of estates-^tail, and how Differentspe- 
they are respectively created. Estates-tail are either *«"• 
general or special. Tail-general is where lands and 
tenements are given to one, and the heirs of his body he^ 
gotten : which is called tail- general, because, how often 

k 1 Inst. 19, 20. o 1 Atk. 523 ; 2 Vern. 225 ; 1 Bro. 

1 7 Rep. 33. P. C. 457. 
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soever such donee in tail be married^ his issue in general 
by all and every such marriage is, in successive order, 
capable of inheriting the estate-tail, per formam doni3 
Tenant in tail* special is where the gift is restrained to 
certain heirs of the donee's body, and does not go to all of 
them in general. And this may happen several ways/ I 
shall instance in only one ; as where lands and tenements 
[ 114 ] are given to a man and the heirs of his body, on Mary his 
now wife to be begotten : here no issue can inherit, but 
such special issue as is engendered between them two ; 
nor such as the husband may have by another wife : and 
therefore it is called special tail. And here we may ob- 
serve, that the words of inheritance (to him and his heirs) 
give him an estate in fee ; but they being heirs to be by 
him begotten^ this makes it a fee-tail ; and the person 
being also limited to whom such heirs shall be begotten, 
(viz. Mary his present wife) this makes it a fee-tail 
special. 
Tail male Estatcs, in general and special tail, are farther diverai- 

tnd female, g^j ^^^ ^j^^ distinction of sexes in such entails ; for both of 
them may either be in tail male ot tm\ female. As if lands 
be given to a man, and his heirs male of his body begotteny 
this is an estate in tail male general ; but if to a man and 
the heirs female of his body on his present wife begotten, 
this is an estate in tail female special. And, in case of an 
entail male, the heirs female shall never inherit, nor any 
derived from them ; nor e converso, the heirs male, in 
case of a gift in tail female." Thus, if the donee in tail 
male hath a daughter, who dies leaving a son, such grand- 
son in this case cannot inherit the estate- tail; for he 
cannot deduce his descent wholly by heirs male.* And as 
the heir male must convey his descent wholly by males, 
so must the heir female wholly by females. And there- 
fore if a man hath two estates-tail, the one in tail male, the 
other in tail female ; and he hath issue a daughter, which 
daughter hath issue a son ; this grandson can succeed to 
neither of the estates : for he cannot convey his descent 
wholly either in the male or female line." 

q Litt. 8. 14, 15. t Ibid, 8. 24. 

» Litt. 8. 16, 26, 27, 28, 29. « Co. Litt. 25. 
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As the word heirs is necessary to creatie a fee, so in ;j[jjjj;j^'^» 
farther limitation of the strictness of the feodal donation, «f»je «« 

, es*&ie call* 

the word body, or some other words of procreation, are 
necessary to make it a fee-tail, and ascertain to what 
heirs in particular the fee is limited. If therefore either [ 116 ] 
the words of inheritance or words of procreation be 
omitted, albeit the others are inserted in the grant, this 
will not make an estate-tail. As, if the grant be to a man 
and his issue of his body, to a man and his seed, to a man 
and his childreriy or offspring ; all these are only estates 
for life, there wanting the words of inheritance, his heirs.^ 
So, on the other hand, a gift to a man and his heirs male, 
or female, is an estate in fee-simple, and not in fee -tail; 
for there are no words to ascertain the body out of which 
they shall issue.'' Indeed, in last wills and testaments, 
wherein greater indulgence is allowed, an estate-tail may be 
created by a devise to a man and his seed, or to a man 
and his heirs male ; or by other irregular modes of ex- 
pression.* 

The incidents to a tenancy in tail, under the statute mcidenu to 
Westm. 2, are chiefly these.^ 1. That a tenant in tail 
may commit waste on the estate-tail, by felling timber, [116] 
pulling down houses, or the like, without being impeached, 
or called to account for the same. 2. That the wife of 
the tenant in tail shall have her dower, or thirds, of the 
estate-tail. 3. That the husband of a female tenant in 
tail may be tenant by the curtesy of the estate-tail ; and 
4> until very recently, that an estate-tail might be barred, or 
destroyed by a fine, by a common recovery, or by lineal 
warranty descending with assets to the heir. 

But now by the 3 & 4 W. 4, c. 74, s. 2, fines and reco- wneiand 
veries are abolished ; and by s. 14, all warranties of lands abousbed. 
entered into by tenants in tail, are absolutely void against 
the issue in tail. £states tail cannot now therefore be 
barred, either by fines or recoveries, or by lineal warranty ; 
but they may be barred by virtue of a deed enrolled under 
that act, (s. 15.) as will be more fully explained in a sub- 
sequent part of this work. 
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[ 119 ] At their first existenee estates tail could not be aliened 
t^wuAim ** ^' ^^^ ^y degrees they became unfettered 5 and now, 
•«"• as we shall shew hereafter, the tenant in tail is enabled to 

aliene his lands and tenements by deed founded on the 
late statute,* either absolutely or by way of mortgage ; and 
thereby to defeat the interest as well of his own issue, 
though unborn, as also of the reversioner, even where the 
reversion is vested in the Crown :• secondly, he is now 
liable to forfeit them for high treason; and, lastly, he 
may charge them with reasonable leases, and they will be 
liable after his death to the payment as well of his simple 
contract as his specialty debts.^ 

s 3 & W. 4, c. 74. * Jbui, 9.1b & 21. t> 3 & 4 W. 4, c. 104. 
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CHAPTER THE SECOND. [120] 

OF FREEHOLDS NOT of INHERITANCE. 



Wb are next to discourse of such estates of freehold, as are '^■tate* for 
not of inheritance, but /or life only. And of these estates ventionaior 
for life, some are conventional^ or expressly created by the 
acts of the parties 5 others merely legaly or created by con- 
struction and operation of law.* We will consider them 
both in their order. 

1. Estates for life, expressly created by deed or grant, 1. Esutes for 
(which alone are properly conventional) are where a lease "yVIiS^* 
is made of lands or tenements to a man, to hold for the 
term of his own life, or for that of any other person, or 
for more lives than one : in any of which cases he is stiled 
tenant for life ; only, when he holds the estate by the life 
of another, he is usually called tenant pur auter vie,^ 
These estates for life are, like inheritances, of a feodal 
nature ; and were, for some time, the highest estate that 
any man could have in a feud, which was not in its ori- 
ginal hereditary. They were given or conferred by the 
same feodal rights and solemnities, the same investiture or 
livery of seisin, as fees themselves are ; and they are held 
by fealty, if demanded, and such conventional rents and 
services as the lord or lessor, and his tenant or lessee, 
have agreed on. 

Estates for life may be created, not only by the express [ 121 ] 
words before mentioned, but also by a general grant, with- what words 
out dennmg or limitmg any specific estate. As, 11 one esuu for ufe. 
grants to A. B, the manor of Dale, this makes him tenant 
for life.*^ For though, as there are no words of inherit- 
ance, or heirs, mentioned in the grant, it cannot be con- 

a Wright, 190. c Co. Litt. 42. 

b Litt. 8. 56. 
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1. He may 
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strued to be a fee^ it shall however be construed to be as 
large an estate as the words of the donation will bear, and 
therefore an estate for life. Also snch a grant at large^ 
or a grant for term of life generally^ shall be construed to 
be an estate for the life of the grantee;^ m case the 
grantor hath authority to make such a grant : for an estate 
for a man's own life is more beneficial and of a higher 
nature than for any other life ; and the rule of law is, 
that all grants are to be taken most strongly against the 
grantor,® unless in the case of the King. 

Such estates for life will, generally speaking, endure as 
long as the life for which they are granted : but there are 
some estates for life, which may determine upon future 
contingencies, before the life, for which they are created, 
expires. As, if an estate be granted to a woman during 
her widowhood, or to a man until he be promoted to a 
benefice ; in these, and similar cases, whenever the con- 
tingency happens, when the widow marries, or when the 
grantee*obtains a benefice, the respective estates are abso- 
lutely determined and gone.' Yet, whUe they subsist, 
they are reckoned estates for life ; because, the time for 
which they will endure being uncertain, they may by pos- 
sibility last for life, if the contingencies upon which they 
are to determine do not sooner happen. And, moreover, in 
case an estate be granted to a man for his life, generally, it 
may also determine by his civil death : as if he enters into 
a monastery, whereby he is dead in law :^ for which reason 
in conveyances the grant is usually made " for the term of 
a man's natural life 5" which can only determine by his 
natural death. 

The incidents to an estate for life, are principally the 
following ; which are applicable not only to that species 
of tenants for life, which are expressly created by deed, 
but also to those, which are created by act and operation 
of law. 

1. Every tenant for life, unless restrained by covenant 
or agreement, may of common right take upon the land 
demised to him reasonable estovers^ or botes^ For he 
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hath a right to the full enjoyment and use of the land, and 
all its profits, during his estate therein. But he is not 
permitted to cut down timber, except for necessary re- 
pairs, or do other waste upon the premises i^ for the de- 
struction of such things, as are not the temporary profits 
of the tenement, is not necessary for the tenant's complete 
enjoyment of his estate; but tends to the permanent and 
lasting loss of the person entitled to the inheritance. 

2. Tenant for life, or his representatives, shall not be 2. Enttued to 
prejudiced by any sudden determination of his estate, be- meiTii) wb«ii« 
cause such a determination is contingent and uncertain.^ 
Therefore if a tenant for his own life sows the lands, and 
dies before harvest, his executors shall have the emble- 
ments, or profits of the crop : for the estate was determined 
by the act of God; and it is a maxim in the law, that 
actus Dei nemini facit bijuriam. The representatives 
therefore of the tenant for life shall have the emblements^ 
to compensate for the labour and expense of tilling, ma- 
nuring, and sowing the lands ; and also for the encourage- 
ment of husbandry, which being a public benefit, tending 
to the increase and plenty of provisions, ought to have the 
utmost security and privilege that the law can give it, [ 123 ] 
So it is also, if a man be tenant for the life of another, and 
cestui que vie, or he on whose life the land is held, dies after 
the com sown, the tenant pur auter vie shall have the 
emblements. The same is also the rule, if a life-estate be 
determined by the act of lata. Therefore if a lease be 
made to husband and wife during coverture, (which 
gives them a determinable estate for life) and the husband 
sows the land, and afterwards they are divorced a vinculo 
matrimonii y lie husband shall have the emblements in this 
case ; for the sentence of divorce is the act of law.™ But 
if an estate for life be determined by the tenant's own act, 
(as, by forfeiture for waste committed; or, if a tenant 
during widowhood thinks proper to marry) in these, and 
similar cases, the tenants, having thus determined the 
estate by their own acts, shall not be entitled to take 
the emblements." The doctrine of emblements extends Doctrine or 
not only to corn sown, but to roots planted, or other annu- *°* *"*" *' 

^ Co. Litt. 53. n 5 Rep. 116. 

^ Ibid, 55. n Co. Liu. 55. 
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al artificial profit^ but it i» otherwise of fruit trees^ grass and 
the like ; which are not planted annually at the expense 
and labour of the tenant, but are either a permanent, or na- 
tural profit of the earth.® For when a man plants a tree, 
he cannot be presumed to plant it in contemplation of any 
present profit ; but merely with a prospect of its being 
useful to himself in future, and to future successions of 
tenants. The advantages also of emblements are particu- 
larly extended to the parochial clergy by the statute 28 
Hen. VIII. c, 1 1 • For all persons, who are presented to 
any ecclesiastical benefice, or to any civil office, are con- 
sidered as tenants for their own lives, unless the contrary 
be expressed in the form of donation, 
a. The lessees 3. A third incident to estates for life relates to the un- 
SfeTave'the' dcr-tcuants or lessees. For they have the same, nay 
leges M*tbe greater indulgences than their lessors, the original tenants 
tenants them. j^^. jjfg^ ipj^^ same ; for the law of estovers and emble- 
[ 124 ] ments, with regard to the tenant for life, is also law with 
regard to his under-tenant, who represents him and stands 
in his placeP : and greater ; for in those cases where te- 
nant for life shall not have the emblements, because the 
estate determines by his own act, the exception shall not 
reach his lessee who is a third person. As in the case of 
a woman who holds durante viduitate : her taking hus- 
band is her own act, and therefore deprives her of the em- 
blements : but if she leases her estate to an under-tenant, 
who sows the land and she then marries, this her act shall 
not deprive the tenant of his emblements, who is a stran- 
ger and could not prevent her.^ The lessees of tenants 
for life had also at the common law another most unrea- 
sonable advantage ; for, at the death of their lessors the 
tenants for life, these under-tenants might if they pleased 
quit the premises, and pay no rent to any body for the occu- 
pation of the land since the last quarter day, or other day 
assigned for payment of rent.' To remedy which it is 
now enacted," that the executors or administrators of te- 
nant for life, on whose death any lease determined, shall 

o Co. Litt. 55, 56; 1 Roll. Abr. q Cfo. Eliz. 461 ; 1 RoU. Abr. 

728. 727. 

p Co. Litt. 55. ' 10 Rep. 127. 

s Stat. 11 Ge«. 2, c. 19, s. 15. 
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recover of the lessee a rateable proportion of rent^ from 
the last day of payment to the death of such lessor. 

It was doubted whether the statute of George the Se- 
cond applied strictly to tenants for life, or whether per- 
sons who were exposed to a similar hardship could claim 
the benefit of it. Thus it was frequently questioned whe- 
ther the statute extended to tenants in tail,* after possi- 
bility of issue extinct. These doubts are now set at rest 4 w. 4, c 23. 
by the 4 W. 4, c. 22, s. 1, which, after reciting that doubts 
have been entertained whether the provisions of the sta* 
tute of George the Second apply to every case in which the 
interests of tenants determine on the death of the person 
by whom such interests have been created, it is enacted 
that rents reserved on leases which shall determine on the 
death of the person making them, shall be considered to be 
within the meaning of ttiat act, although such person was 
not strictly tenant for life. 

II. The next estate for life is of the legal kind, as con- n. Tenant in 
tradistinguished from conventional ; viz. that of tenant in Sbuu^^r 1^"' 
tiUl after possibility of issue extinct: This happens where ""* "'*"*^'' 
one is tenant in special tail, and a person from whose body 
the issue was to spring, dies without issue 5 or having left 
issue, that issue becomes extinct : in either of these cases 
the surviving tenant in special tail becomes tenant in tail 
after possibility of issue extinct. As where one has an 
estate to him and his heirs on the body of his present wife 
to be begotten, and the wife dies without issue :" in this 
lipase tiie man has an estate-tail, which cannot possibly de- 
sc^id to any one ; and therefore the law makes use of this 
long periphrasis, as absolutely necessary to give an ade- 
quate idea of his estate. 

This estate must be created by the act of God, that is, [ 125 ] 
by the death of that person out of whose body the issue JJ^Vcrla'^. 
was to spring; for no limitation, conveyance, or other 
human act can make it. For, if land be given to a man 
and his wife, and the heirs of their two bodies begottai, 
and tiiey are divorced a vinculo matrimonii^ they shall 



t Paget V. Gee^ Ambl. 198; 3 « Litt.s.32. 

Swanst. 694 ; Venwn v. Vemon^ 2 
B.C.C. 659. 
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Inrideiits of 
tbU esute. 



[126] 



III. Tenant 
by the cur- 
tety. 



[127] 

Requisite! to 
this estate. 



neither of them have this estate^ but be barely tenants for 
life, notwithstanding the inheritance once vested in them/ 
A possibility of issue is always supposed to exists in law ; 
unless extinguished by the death of the parties ; even 
though the donees be each of them an hundred years old.^ 

This estate is of an amphibious nature^ partaking partly 
of an estate-tail^ and partly of an estate for life. The 
tenant is, in truth, only tenant for life^ but with many of 
the privileges of a tenant in tail ; as, not to be punishable 
for waste^ &c. :^ (although he will be restrained as any other 
tenant for life, by a court of equity from malicious waste ;') 
or, he is tenant in tail, with many of the restrictions of a 
tenant for life ; as, to forfeit his estate if he alienes it in 
fee-simple :» whereas such alienation by tenant in tail, 
though voidable by the issue, is no forfeiture of the estate 
to the reversioner : who is not concerned in interest, till 
all possibility of issue be extinct. Further, this estate is 
not privileged from merger as an estate-tail is.* But, in 
general, the law looks upon this estate as equivalent to an 
estate for life only ; and, as such, will permit this tenant 
to exchange his estate with a tenant for life ; which ex- 
change can only be made, as we shall see hereafter, of 
estates that are equal in their nature. 

III. Tenant by the curtesy of England^ is where a man 
marries a woman seised of an estate of inheritance, that is, 
of lands and tenements in fee-simple or fee-tail ; and has 
by her issue, bom alive, which was capable of inheriting 
her estate. In this case, he shall, on the death of Bis 
wife, hold the lands for his life, as tenant by the curtesy of 
England.^ 

There are four requisites necessary to make a tenancy 
by the curtesy ; marriage, seisin of the wife, issue, and 
death of the wife.^ 1. The marriage must be canonical 
and legal. 2. The seisin of the wife must be an actual 
seisin, or possession of the lands ; not a bare right to pos- 
sess, which is a seisin in law, but an actual possession. 



T Co. Litt. 28. 

« Litt. 8. 34 ; Co. Litt. 28. 

X Co. Litt. 27. 

« TWrf. 28. 



y Co. Litt. 28 ; WiUiamt v. WU- 
Uama, 1.5 Yes. 427. 
» 3 Prcst. Conv.263. 
b Litt. 8. 35, 52. 
e Co. Litt. 30. 
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which is a seisin in deed. And therefore a man shall not be 

tenant by the curtesy of a remamder or reversion. But it 

should be observed that entry is not always necessary to an 

actual seisin^ or seisin in deed ; for if the land be in lease 

for years, curtesy may be without entry, or even receipt of 

rent ;? and courts of equity allow curtesy of trust estates, 

which though mere rights in law, are estates in equity.® And 

of some incorporeal hereditaments a man may be tenant by 

the curtesy, though there have been no actuai seisin of the 

wife : as in case of an advowson, where the church has 

not become void in the life-time of the wife; which a 

man may hold by the curtesy, because it is impossible 

ever to have actual seisin of it, and impotentia excusat 

legem! 3. The issue must be bom alive. Some have 

had a notion that it must be heard to cry ; but that is a 

mistake. Crying indeed is the strongest evidence of its 

being bom alive ; but it is not the tmly evidence.* The 

issue also must be born during the life of the mother; for 

if the mother dies in labour, and the Caesarean operation 

is performed, the husband in this case shall not be tenant 

by the curtesy : because, at the instant of the mother's [ 128 ] 

death, he was clearly not entitled, as having had no issue 

bora, but the land descended to the child, while he was 

yet in his mother's womb : and the estate being once so 

vested, shall not afterwards be taken from him^. In general 

the issue must be capable of inheriting the mother's estate. 

Therefore if a woman be tenant in tail maley and hath only 

a daughter bom, the husband is not thereby entitled to be 

tenant by the curtesy; because such issue female can 

never inherit the estate in tail male.* And this seems to 

be the principal reason why the husband cannot be tenant 

by the curtesy of any lands of which the wife was not 

actually seised: because, in order to entitle himself to 

such estate, he must have begotten issue that may be heir 

to the wife; but no one, by the old rule of law, could 

be heir to the ancestor of any land, whereof the ancestor 

was not actually seised ; and therefore, as the husband 

' Co. Liu. 29 a, n. 3; Hargr. Z Dyer. 25. 8 Rep. 34. 

note 162 ; 3 Atk. 469. h Co. Litt. 29. 

e 1 Atk. 603. See ante, p. 43. ^ Co. Litt. 29. 
f im. 29. 
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had never begotten any issue that could be heir to those 
lands, he should not be tenant of them by the curtesy.^ 
And hence we may observe, with how much nicety and 
consideration the old rules of law were framed ; and how 
closely they are connected and interwoven together^ sup- 
porting, illustrating, and demonstrating one another. The 
time when the issue was bom is immaterial, provided it. 
were during the coverture : for, whether it were born be- 
fore or after the wife's seisin of the lands, whether it be 
living or dead at the time of the seisin, or at the time of 
the wife's decease, the husband shall be tenant by the 
curtesy.^ The husband by the birth of the child becomes 
(as was before observed) tenant by the curtesy initiate,^ 
and may do many acts to charge the lands: but his estate 
is not consummate till the death of the wife ; which is the 
fourth and last requisite to make a complete tenant by the 
curtesy.** 
Proposed ai- The Real Property Commissioners in their first Report 
proposed to make some alterations in the law of curtesy, 
the principal of which were to abolish the rule that the 
issue must be bom alive, and to restrict the estate to an 
undivided moiety of the lands ; and a bill was brought in 
in the Session of 1831^ to carry these recommendations 
into effect. It was however suffered to drop, and it may 
therefore be considered that the law on this subject will 
not be unsettled. 

4. Tenant in dower is where the husband of a woman 
is entitled to an estate of inheritance, and dies. In this 
case, the wife shall have the third part of all the lands and 
tenements whereof he was entitled at any time during the 
coverture, to hold to herself for the term of her natural 
life.P 

In treating of this estate, let us, first, consider, who 
may be endowed^ secondly, of what she may be endowed; 
thirdly, the manner how she shall be endowed; and 
fourthly, how dower may be barred or prevented. 



teratlons as to 
the law of 
cnrtesy. 



[129] 



[130] 



^ Co. Litt. 40. But now see 3 & 4 
W. 4, c. 106, 8. 2, and po»t. Book 
IV. ch. 2. 

1 Ibid, 29. m Jhid, 30. 
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1. Who may be endowed. She must be the actual wife i. who may 
of the party at the time of his decease. If she be divorced 
a vinculo matrimonii^ she shall not be endowed ; for ubi 
milium matrimoniumy ibi nulla dos.^ But a divorce a 
mensa ei thoro only doth not destroy the dower;' no, not 
even for adultery itself by the common law.' Yet now 
by the statute Westm. 2, ^ if a woman voluntarily leaves 
(which the law calls eloping from) her husband, and lives 
with an adulterer, she shall lose her dower, unless her 
husband be voluntarily reconciled to her. It was formerly 
held, that the wife of an idiot might be endowed, though 
the husband of an idiot could not be tenant by the curtesy :^ 
but as it seems to be at present agreed, upon principles of 
sound sense and reason, that an idiot cannot marry, being 
incapable of consenting to any contract, this doctrine can- 
not now take place. By the ancient law the wife of a 
person attainted of treason or felony could not be endowed; 
to the intent, says Staunforde,^ that if the love of a man's 
own life cannot restrain him from such atrocious acts, the 
love of his wife and children may : though Britton^ gives 
it another turn ; viz. that it is presumed the wife was 
privy to her husband's crime. However, the statute 1 
Edw. VI. c. 12, abated the rigour of the common law in 
this particular, and allowed the wife her dower. But a r 131 i 
subsequent statute* revived this severity against the widows 
of traitors, who are now barred of their dower, (except in 
the case of certain modem treasons relating to the coin^) 
but not the widows of felons. An alien also cannot be 
endowed, unless she be queen consort ; for no alien is capa- 
ble of holding lands'. The wife must be above nine years 
old at her husband's death, otherwise she shall not be en- 

q Bract. /. 2. r. 39. s. 4. / Stat. 5 Eliz.c. 1 1 ; iS Eliz. e. 1.; 

t Co. Litt. 32. 8 & 9 W. 3. c. 26. ; 15 & 16 Geo. 

• Yet, among the antient Goths, 2. c. 28. And see /mm/, Book IV. ch. 3. 

an adultress was punished by the z Co. Litt. 31 \ But see Harg. 

loss of her dotalitii et trieniis ex bonis not. 187, where it is said that by an 

mobilibus viri, (Stiemh. /. 3. c. 2.) act of Parliament not printed Rot. 

t 13 Edw. I. c. 34. Pari. 8 H. 5, n. 15, all women aliens, 

« Co. Litt. 31. married to Englishmen by license of 

V P. C. b. 3. c. 3. the King, are enabled to demand 

^ c. 110. their dower in the same manner as 

X 5 & 6 Edw. 6. c. 11. Englishwomen. 
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[ 131 ] dowed»: though hi Bracton's time the age was indefinite^ 
and dower was then only due " si uxor possit dotem pro- 
mererij et virum sustinere.^ 
2. Of what a 2. We are next to inquire, of what a wife may be en- 
eDdo?ed(c). dowed; and in this respect considerable alterations have 
mad?bnJe ^^^^ recently made in this estate by the stat. 3 & 4 W. 4, 
im/^'*'** ^9 105, which however does not extend to the dower of 
any widows who shall have been married on or before the 
1st of January, 1834, or to any will, deed, contract, or 
engagement entered into or executed before that time. 
With respect therefore to such, the old law is still in 
force, which we shall proceed to state. A widow married 
before the 1st of January 1834, is entitled to be endowed 
of all lands and tenements of wMch her husband was 
seised in fee-simple or fee -tail at any time during the 
coverture ; and of which any issue, which she might have 
had, might by possibility have been heir.^ ITierefore, if a 
man, seised in fee- simple, had a son by his first wife, and 
after married a second wife, she shall be endowed of his 
lands ; for her issue might by possibility have been heir 
on the death of the son by the former wife. But, if there 
be a donee in special tail, who holds lands to him and the 
heirs of his body begotten on Jane his wife ; though Jane 
may be endowed of these lands, yet if Jane dies, and he 
marries a second wife, that second wife shall never be en- 
dowed of the lands entailed ; for no issue, that she could 
have, could by any possibility inherit them®. A seisin in 
law of the husband will be as effectual as a seisin in deed, 
in order to render the wife dowable ; for it is not in the 
wife's power to bring the husband's title to an actual seisin, 
as it is in the husband's power to do with regard to the 
wife's lands : which is one reason why he shall not be 
tenant by the curtesy, but of such lands whereof the wife, 
or he himself in her right, was actually seised in deed.^ 
r 132 I ^^^ seisin of the husband, for a transitory instant only, 
when the same act which gives him the estate conveys it 
also out of him again, (as where by a fine, land was 
granted to a man, and he immediately rendered it back by 

a Litt. §. 36; but Litt. queries it, ^ Litt. s. 36, 53. 

s. 37. « i&iV/. •• 53. 

u L, 2. c. 9. s. 3. f Co. Litt. 31. 
€ Litt. 8. 45. 
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the same fine) such a seisin will not entitle the wife to 
doweif: for the land was merely m transitu^ and never 
rested in the husband ; the grant and render being one 
continued act. But, if the land abides in him for the in- 
terval of but a single moment, it seems that the wife shall 
be endowed thereof^. It was also well established that a 
widow was not dowable of an equitable or trust estate, the 
meaning of which has been already explained.'^ But as to 
widows, married after the 1st of January 1834, it is now 
different, for the legal seisin of the husband is no longer ne- 
cessary, it being enacted, (s. 1.) that when a husband shall 
die beneficially entitled to any land for an interest which 
shall not entitle his widow to dower out of the same at law, 
and such interest, whether wholly equitable, or partly legal 
and partly equitable, shall be an estate of inheritance in 
possession, or equal to an estate of inheritance in posses- 
sion, (other than an estate in joint tenancy) then his widow 
shall be entitled to dower out of the same land ; and (s. 2.) 
that when a husband shall have been entitled to a right of 
entry or action in any land, and his widow would be en- 
titled to dower out of the same if he had recovered posses- 
sion thereof, she shall be entitled to dower out of the 
same, although her husband shall not have recovered pos- 
session thereof, provided that such dower be sued for or 
obtained within the period during which such. right of 
entry or action might be enforced. 

Another difference is introduced by the recent statute ; 
for vdth respect to widows married on or before the 1st of 
January 1834, it matters not, as Blackstoue himself re- 
marks,* though the husband aliene the lands during the 
coverture, for he alienes them liable to dower ; but as to 
widows married after that time, it is provided (s. 4.) that 
they shall not be entitled to dower out of any land which 
shall have been absolutely disposed of by their husbands 

S Cro. Jac. 615 ; 2 R«p. 67 ; Co. pearing to atruggle longest ; whereby 

Lilt 31. he became seised of an estate in fee 

^ This doctrine was extended very by survivorship ; in consequence of 

far by a jury in Wales* where the which seisin his widow had a verdict 

father and son were both hanged in for her dower. Cro. diz. 593. 
one cart, but th^ son was supposed « See a-niet p. 42. 

to hav« jiurvived the father, by ap- * Page 132, citing Co. Litt. 12. 
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in their life time, or by thdr wills. However, no woman^ 
[ 132 ] whether married before or after that time shall be endowed 
of a castle built for defence of the realm, nor of a common 
without stint,^ for as the heir would then have one 
portion of this common, and the widow another, and both 
without stint^ the common would be doubly stocked^ 
The dower of the wife as to copyholds, called her free- 
bench, depends entirely on the custom of the manor; 
it is some times one-half, some times one-third, and often 
times exists not at all; nor is any widow dowable of 
estates which her husband holds with others in joint 
tenancy, but she is of estates held in coparcenary^ or in 
common.^ 
. ^ 3. Next, as to the manner in which a woman is to be 

8 • The mm- ' ^.^ , 

"wo" '''\**^*' endowed. There were until very recently four species of 
endowed. dowcr ; the fifth, mentioned by Littleton," de la phis belie, 
having been abolished together with the military tenures^ 
of which it was a consequence. 1. Dower by the common 
law ; or that which is before described. 2. Dower by parti- 
cular custom ;" as that the wife should have half the hus- 
band's lands> or in some places the whole, and in some 
only a quarter. 3. Dower ad ostium ecclesiae :° which is 
r 133 1 ^^^^ tenant in fee-simple of full age, openly at the 
church door, where aU marriages were formerly celebrated, 
after affiance made and (Sir Edward Coke in his translation 
of Littleton adds) troth plighted between them, doth endow 
his wife with the whole, or such quantity as he shall please, 
of his lands ; at the same time specifying and ascertaining 
the same j on which the wife, after her husband's death, 
may enter without farther ceremony. 4. Dower ex assensu 
patris ;P which is only a species of dower ad ostium eccle^ 
siacj made when the husband's father is alive, and the son 
by his consent, expressly given, endows his wife with par- 
cel of his father's lands. 

But of these the dowers, ad ostium ecclesia£ and ex as^ 
sensu patris, have long since fallen into total disuse, and 
were lately abolished by the 3 & 4 W. 4, c. 105, s. 13. 

J Co. Litt. 31 ; 3 Lev. 401. « Litt. s. 37. 

k Co. Litt. 32 ; IJon. 315. • /«rf. s. 39. 

* 1 Com. Dig. 172, 173. p Litt. s. 40. 
» Sec. 48, 49. 
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. I proceed^ therefore^ to consider the method of endoW'^ [ 136 ] 
ment, or assigning dower, by the common tew, which it Dower «t the 
now the only usual species. By the charter of Henry 1., *<»"™^" *»''• 
and afterwards by magna charta, it is provided that the 
widow shall remain* in her husband's capital mansion- 
house for forty days after his death, during which time her 
dower shall be assigned. These forty days are called the H«r qmnn. 
widow's quarentinei a term made use of in law to signify >•• ' 
the number of forty days, whether applied to this occasion, 
or any other .4 The particular lands, to be held in dower, 
must be assigned' by the heir of the husband, or his 
guardian; not only for the sake of notoriety, but also to 
entitle the lord of the fee to demand his services of the [ 136 ] 
heir, in respect of the lands so holden. For the heir by 
this entry becomes tenant thereof to the lord, and the 
widow is immediate tenant to the heir, by ft kind of snbin* 
£eudation, or under-tenancy, completed by this investiture 
or assignment ; which tenure may still be created, not- 
withstanding the statute of ^a emptores, because the 
heir parts not with the fee-simple, but only with an es- 
tate for life. If the heir or his guardian do not assign her 
dower within the term of quarentine, or do assign it un- 
fairly, she has her remedy at law, and the sheriff is ap* 
pointed to assign it ;" or by bill in equity, which is now the 
more usual remedy. Or if the heir (being under age) or 
his guardian assign more than she ought to have, it might 
have been afterwards remedied by writ of admea$urement 
of dower.* If the thing of which she is endowed be divi- 
sible, her dower must be set out by metes and bounds; 
but if it be indivisible, she must be endowed specially ; aa 
of the third presentation to a church, the third toll-dish of 
a mill, the third part of the profits of an office, the third 
sheaf of tithe, and the like."^ By a very late act^ almost 
all real and mixed actions were abolished from the 31st of 



9 It signifies, in particular^ the • Co. Litt. 34,35. 

forty days, which persons eoming < F. N. B. 148 ; Finch. L. 314 ; 

from infected countries are obliged to Stat. Westm. 2 ; 13 Edw. 1. c. 7. 

wait, before they are permitted to * Co. Litt. 32. 

land in Enghmd. y 3 & 4 W. 4, c. 27. s. 36. 

' Co. Litt. 34, 35. 
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December, 1834 ; but the writ of right of dower, and the 
writ of dower unde nihil habei are preserved. 

Upon preconcerted marriages, and in estates of consi- 
derable consequence, tenancy in dower happens very sel- 
dom : for, the claim of the wife to her dower at the 
common law diffusing itself so extensively, it was before 
the recent act^ a great clog to alienations, and was other- 
wise inconvenient to families. Wherefore, since the alter- 
ation of the antient law respecting dower ad ostium 
ecclesiae, which hath occasioned the entire disuse of that 
species of dower, jointures have been introduced in their 
stead, as a bar to the claim at common law. Which leads 
me to inquire, lastly, 

4. How dower may be barred or prevented. A widow 

m«) bebarred. may be barred of her dower not only by elopement, divorce, 
being an alien,* the treason of her husband, and other 
disabilities before-mentioned, but also by detaining the 
title deeds, or evidences of the estate from the heir, until 
she restores them:^ and, by the statute of Gloucester,* if a 
dowager alienes the land assigned her for dower she for- 

r 1^7 1 f*^^^^ ^* ^P^^ facto, and the heir may recover it by action. 

'■ ' •' A woman also might be barred of her dower by levying a 
fine, or suffering a recovery of the lands, during her cover- 
ture, when those fictitious assurances existed.* But the 
most usual methods of barring dowers are by jointures, as 
regulated by the statute 27 Hen. VIII. c. 10; and, 2. by 
the act of the husband. 
Andfirstas to jointures. — Ajointure, which,strictly speak- 

tSrif. "" ing, signifies a joint estate limited to both husband and wife, 
but in common acceptation extends also to a sole estate, 
limited to the wife only, is thus defined by Sir Ed. Coke;** ^^a 

joiuturef? competent livelihood of freehold for the wife, of lands and* 
tenements ; to take effect, in profit or possession, presently 
after the death of the husband; for the life of the wife at 
least.*' This description is framed from the purview of 
the statute 27 Hen. VIII. c. 10, before-mentioned; which 



w 3&4 W,4.c.l05. » 6 Edw.l.c. 7. 

X Bat see ante, p. 63, n. z. * Pig. of Recov. 66, 

r Co. Litt. 39. b 1 Inst. 36. 
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statute provided, that upon making an estate in jointure 
to the wife before marriage, she shall be for ever pre- 
cluded from her dower .*^ But then these four requisites [ 138 ] 
must be punctually observed: 1. The jointure must take i^«i«^*^»o'' 
effect immediately on the death of the husband. 2. It must 
be for her own life, or during widowhood ^ at least, and 
not pur outer vie, or for any term of years, or other 
smaller estate. 3. It must be made to herself, and no other 
in trust for her ; although a trust estate is a good equit« 
able jointure.® 4. It must be made in satisfaction of her 
whole dower, and not of any particular part of it; and this 
should properly be expressed in the deed, but if not ex- 
pressed, it seems that evidence will be let in to prove the 
fact/ If the jointure be made to her after marriage, she 
has her election after her husband's death, as in dower ad 
ostium ecclesiaey and may either accept it, or refuse it and 
betake herself to her dower at common law ; for she was 
not capable of consenting to it during coverture. And if, 
by any fraud or accident, a jointure made before marriage 
proves to be on a bad title, and the jointress is evicted, or 
turned out of possession, she shall then (by the provisions 
of the same statute) have her dower pro tanto at the com- 
mon law. 

There are some advantages attending tenants in dower 
that do not extend to jointresses : and so vice versa, join- 
tresses are in some respects more privileged than tenants 
in dower. Tenant in dower by the old common law is 
subject to no tolls or taxes ; and hers is almost the only 
estate on which, when derived from the King's debtor, the [ 139 ] 
king cannot distreiu for his debt ; if contracted during the 
coverture.' But, on the other hand, a widow may enter 
at once, without any formal process, on her jointure land ; 
as she also might have done on dower ad ostium ecclesiaey 
which a jointure in many points resembles ; and the re- 
semblance was still greater while that species of dower 
continued in its primitive state : whereas no small trouble. 



€4 Rep. 1,2. f Co. Litt. 36 b; 4 Rep. 3; 

^ 4 Rep. 3. Owen, 33 ; Prei. Est. 599. 

• Harg. Co. Litt. 226. S Co. Litt 31 «$ F. N. B. 150. 
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[ 139 ] and a very tedious method of proceeding, is necessary to 
compel a legal assignment of dower."* And, what is more^ 
though dower be forfeited by the treason of the husband^ 
yet lands settled in jointure remain unimpeached to the 
widow.^ Wherefore Sir Edward Coke very justly gives it 
the preference, as being moft sure and safe to the widow, 
than even dower ad ostium eectesiae, the most eligible 
species of any. 
f. By the act We are now to consider the second mode of barring 
biS! **"*" dower, viz. by the act of the husband* Before the act 
3 & 4 W. 4, c. 105, the husband and wife by levying a 
fine, or suffering a recovery, could bar the right of dower 
in the wife ^ but by the late act the power of the husband 
over the dower of the wife is greatly enlarged; for it is 
enacted in the first place, (s. 5.) that aU partial estates 
and interests, and all charges created by any disposition or 
will of the husband, and all debts, incumbrances, ccHitracts 
and engagements to which his land shall be liable, shall be 
valid and effectual as against the right of his widow to 
dower « In the second place it it enacted, (s. 6.) that a 
widow shall not be entitled to dower out of any land of 
her husband when in the deed by which such land wa» 
conveyed to him, or by any deed executed by him, or by 
bis will, (s. 70 it shall be declared that his widow shall 
not be entitled to dower out of such land. So that by this 
act, the husband by any deed executed in his lifetime, or 
even by his will, may deprive his widow of all title to 
dower ; but it is to be borne in mind that this act only 
extends to the dower of widows married after the 1st of 
January 1834. The title to or estate in dower of widows 
married on or before that time could only be defeated by 
fine or recovery when those assurances existed, and since 
their abolition, can be barred by the deed substituted in 
their room, which will be mote fully adverted to hereafter. 
This power of the husband over his wife's dower would 
be more important if the right to dower were more ex- 
tensive 5 but, it has in fact been greatly diminished, first 



*» Co. Litt. 36. j Goodrick v^Shofboit, Prec, Gha. 

» Co. Litt. 37. 333; 10 Co. 49 b. 
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by jointures, and next by the almost universal practice, 
which has existed for the last fifty years, of conveying 
lands on a purchase, in such a manner that the dower of 
the purchaser's widow could not attach, or as it is gene- 
rally called, to uses to bar dower y^—an ingenious contrivance 
which is said to have been suggested by Mr. Fearne, to 
evade the claim of dower.* 



<^ See Zhmcombe v. Duncotnbe, 3 
JLey.437; Fearne Cont. Rem. 347» 7th 
edit.; 2 Sand, on Us. 321. These 
uses will be found in the Appendix 
No. I, p. ii» and the student on at- 
tentively considering theiil and the 
rules laid down in this chapter, will 
see that if lands are so conveyed, 
dower cannot attach. In the Appen- 
dix No. I. the purchaser is supposed 



to have been married on or before the 
1st of January 1834, in whichcase^in 
order to defeat the dower of his wife, 
the land should be conveyed to uses 
to bar dower. In No. II. the pur- 
chaser is supposed to be unmarried, 
or to have married after the 1st of 
January 1834, when the declaration 
that dower shall not attach, p. vi}, 
will be sufficient. 
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CHAPTER THE THIRD. 
[ 140 g OF EStATES LESS than FREEHOLD. 

EsuteskM Of estates that are less than freehold^ there are three 
oftbrecTioru. sorts : 1. Estates for years : 2. Estates at will : S. Estates 

by sufferance. 
1. Estate! for An estate for years is a contract for the possession of 
y**'*- lands or tenements^ for some determinate period : and it 

takes place where a man lettA;h them to another for the 
term of a certain number of years, agreed upon between 
the lessor and the lessee,* and the lessee enters thereon.** 
If the lease be but for half a year, or a quarter, or any 
less time, this lessee is respected as a tenant for years, and 
is stiled so in some legal proceedings \ a year being the 
shortest term which the law in this case takes notice of.« 
And this may, not improperly, lead us into a short digres- 
sion, concerning the division and calculation of time by 
the English law. 
iiiionofuaie" '^^^ spacc of a year is a determinate and well known 
period, consisting commonly of 365 days ; for, though in 
bissextile or leap years it consists properly of 366, yet by 
the statute 21 Hen. III. the increasing day in the leap- 
year, together with the preceding day, shall be accounted 
for one day only. That of a month is more ambiguous : 
there being, in common use, two ways of calculating 
months ; either as lunar, consisting of twenty eight-days, 
the supposed revolution of the moon, thirteen of which 



* We may here remark, once for he to whom it is made : the donor is 

all, that the terminations of '^^-or" one that gireth lands in tail ; the 

and "— «e" obtain, in law, the one donee is he who receireth it : he that 

an active, the other a passiye signifi- granteth a lease is denominated the 

cation ; the former usually denoting lessor ; and he to whom it is granted 

the doer of any act, the latter him to the lessee. Litt. s. 57. 
whom it is done. The feoffor is he ^ Ibid, 58. 

that maketh afeoffmentj the feoffee is c /^,v/. g;. 
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make a year; or^ as calendar months of unequal lengths^ [ 141 ] 
according to the Julian division in our common almanacs^ 
commencing at the calends of each montb^ whereof in a 
year there are only twelve. A month in law is a lunar 
months or twenty-eight days^ unless otherwise expressed, 
or clearly to be intended ; not only because it is always 
one imiform period, but because it falls naturally into a 
quarterly division by weeks. Therefore a lease for "twelve 
months" is only for forty-eight weeks 5 but if it be for 
" a twelve month " in the singular number, it is good for 
the whole year.^ For herein the law recedes from its. 
usual calculation, because the ambiguity between the two 
methods of computation ceases; it being generally under- . 
stood that by the space of time called thus, in the singular 
number, a twelvemonth, is meant the whole year, consist - 
ing of one solar revolution. In the space of a day all the 
twenty- four hours are usually reckoned ; the law generally 
rejecting all fractions of a day, in order to avoid disputes.* 
Therefore, if I am bound to pay money on any certain 
day, I discharge the obligation if I pay it before twelve 
o'clock at night; after which the following day com- 
mences. But to return to estates for years. 

Every estate which mu3t expire at a period certain and [ 143 ] 
prefixed, by whatever words created, is an estate for years. "JJ^*^^ 
And therefore this estate is frequently called a term, ter- »mit«i. 
minus, because its duration or continuance is bounded, 
limited, and determined : for every such estate must have 
a certain beginning, and certain end.' But id cerium est, 
quod certum reddi potest : therefore if a man make a lease 
to another, for so many years as J. S, shall name, it is a 
good lease for years,>^ for though it is at present uncertain, 
yet when J. S. hath named the years, it is then reduced to 
a certainty. If no day of commencement is named in the 
creation of this estate, it begins from the making, or de- 
livery, of the lease.^ A lease for so many years as J. S«. 
shall live, is void from the beginning;^ for it is neither 
certain, nor can ever be reduced to a certainty, during the 

' 6 Rep. 61 ; Lacon v. Cooper, 2 ^ Co. Litt. 4.*^. 

T. R. 224 ; CockeU v. Gray, 3 Brod. g 6 Rep. 35. 

and Bing. 186. S. C. 6 Moo. 483. ^ Co. Litt. 46. 

« Co. Litt 135. » Ibid. 
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[ 143 ] continuance of the lease. And the same doctrine holds^ 
if a parson make a lease of his glebe for so many years as 
he shall continue parson of Dale ; for this is still more 
uncertain. But a lease for twenty or more years, if J. S. 
shall so long live, or if he should so long contmue parson, 
is good :^ for there is a certain period fixed, beyond which 
it cannot last ; though it may determine sooner, on the 
death of J. S. or his ceasing to be parson there. 
Terms for It is a scttlcd principle of law, that an estate for years 

?oe!itttM*of^' is inferior when compared with an estate for life, or an 
freehold. inheritance : as an estate for life, even if it be pur outer 
vie, is a freehold ; but an estate for a thousand years is 
only a chattel, and reckoned part of the personal estate. 
Hence it follows, that a lease for years may be made to 
commence in futuro, though a lease for life cannot. As, 
if I grant lands to Titius to hold from Michaelmas next 
[ 144 ] for twenty years, this is good ; but to hold from Michael- 
mas next for the term of his natural life, is void. For no 
No estate of ^state of freehold can, at common law commence in 
at'cSmmoiT fi^tuTO ) bccausc it canuot be created at common law with- 
meooTta fo- out livery of seisin, or corporal possession of the land : 
^°' and corporal possession cannot be given of an estate now, 

which is not to commence now, but hereafter.^ And, be- 
cause no livery of seisin is necessary to a lease for years, 
such lessee is not said to be seised^ or to have true legid 
seisin of the lands. Nor indeed does the bare lease vest 
any estate in the lessee i but only gives him a right of 
entry on the tenement, which right is called his interest 
Distinction tn the term, or interesse termini : but when he has actually 
tenms for 80 entered, and thereby accepted the grant, the estate is 
f^eitoMs, in then, and not before, vested in him, and he is possessed, 
ntf^"^^' not properly of the land but of the term of years ;« the 
possession or seisin of the land remaining still in him 
who hath the freehold. Thud the word term^ does not 
merely signify the time specified in the lease, but the estate 
also and interest that passes by that lease ; and therefore 
the term may expire, during the continuance of the time; 
as by surrender, forfeiture, and the like. For which rea- 



k Co. Litt. 46. m Co. Utt.46. 

1 5 Rep. 94.— But see post, p. 95. 
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son, if I grant a lease to A, for the term of three years, 
and after the expiration of the said term to B., for six 
years, and A. surrenders or forfeits his lease at the end of 
owe year, B/s interest shall immediately take effect: but 
if the remainder had been to B. from and after the expira- 
tion of the said three years, or from and after the expira- 
tion of the said tifiie, in this case B/s interest will not 
commence till the time is ifuUy elapsed, whatever may be- 
come of A/s term.** 

Tenant for term of years hath, incident to and insepara- rncidenu to 
ble from his estate, unless by special agreement, the same r^^^ "' 
estovers, which we formerly observed® that tenant for life 
was entitled to ; that is to say, house-bote, fire-bote, plough- 
bote, and hay-bote ;p terms which have been already ex- 
plained.<i 

With regard to emblements, or the profits of lands sowed [ 145 J 
by tenant for years, there is this difference between him f^^g*i^'"*' 
and tenant for life : that where the term of tenant for *''• 
years depends upon a certainty, as if be holds from mid- 
summer for ten years, and in the last year he sows a crop 
of com, and it is not ripe and cut before midsummer, the 
end of his term, the landlord shall have it except there be 
a custom to the contrary f for the tenant knew the expira- 
tion of his term, and therefore it was his own folly to sow 
what he never could reap the profits of .■ But where the 
lease for years depends upon an uncertainty ; as, upon the 
death of the lessor, being himself only tenant for life, or 
being a husband seised in right of his wife ; or if the term 
of years be determinable upon a life or lives ; in all these 
cases, the estate for years not being certainly to expire at 
a time foreknown, but merely by the act of God, the 
tenant, or his executors, shall have the emblements in the 
same manner that a tenant for life or his executors shall 
be entitled thereto.* Not so, if it determine by the act of 
the party himself: as if tenant for years does anything 
that amounts to a forfeiture : in which case the emble- 



n Co. Litt. 45. r 1 Dougl. 201. 

o Page 13. • Litt. s. 68. 

P Co. Litt. 45. t Co. Litt. 56. 
q Page 35. 
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ments shall go to the lessor^ and not to the lessee^ who 
hath determined hb estate by his own default.^ 
«. Esutesit II. The second species of estates not freehold, arc 
''"'' estates at will. An estate at will is where lands and 

tenements are let by one man to another, to have and to 
hold at the will of the lessor 5 and the tenant by force of 
this lease obtains possession/ Such tenant hath no cer- 
tain indefeasible estate, nothing that can be assigned by 
him to any other ; because the lessor may determine his 
will, and put him out whenever he pleases. But every 
estate at will is at the will of both parties, landlord and 
tenant ; so that either of them may determine his will, 
and quit his connexions with the other at his own plea- 
sure.^ Yet this must be understood with some re- 
[ 146 ] striction. For, if the tenant at will sows his land, and 
the landlord before the com is ripe, or before it is reaped, 
puts him out, yet the tenant sh^ have the emblements, 
and free ingress, egress, and regress, to cut and carry 
away the profits.* And this for the same reason, upon 
which all the cases of emblements turn ; viz, the point of 
uncertainty : since the tenant could not possibly know 
when his landlord would determine his will, and therefore 
could make no provision against it; and having sown the 
land, which is for the good of the public, upon a reason- 
able presumption, the law will not suffer him to be a loser 
by it. But it is otherwise, and upon reason equally good, 
where the tenant himself determines the will; for in this 
case the landlord shall have the profits of the land.^ 
What act de. What act docs, or does not, amount to a determination 
nancy at win! of the will on either side, has formerly been matter of 
great debate in our courts. But it is now, I think, settled, 
that (besides the express determination of the lessor's 
will, by declaring that the lessee shall hold no longer; 
which must either be made upon the land,' or notice must 
be given to the lessee *) the exertion of any act of owner- 
ship by the lessor, as entering upon the premises, and 
cutting timber,^ taking a distress for rent and impounding 

« Co. Utt. 55. 7 Ibid, 55. 

▼ Litt. 8. 68. > Ibid, 

w Co. Litt 55. « 1 Ventr. 248. 

X lUd, 56. b Co. Litt 55. 
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it thereon,*^ or making a feeoffment, or lease for years of 
the land to commence immediately ;* any act of desertion 
by the lessee, as assigning his estate to another, or com- 
mitting waste, which is an act inconsistent with such a 
tenure ;• or, which is instar omnium^ the death or outlawry 
of either lessor or lessee;' puts an end to or determines 
the estate at will. 

The law is however careful, that no sudden determina- 
tion of the wiU by one party shall tend to the manifest 
and unforeseen prejudice of the other. This appears in 
the case of emblements before-mentioned: and, by a 
parity of reason, the lessee, after the determination of the r 147 ] 
lessor's will, shall have reasonable ingress and egress to 
fetch away his goods and utensils.^ And, if rent be pay- 
able quarterly or half yearly, and the lessee determines the 
will, the rent shall be paid to the end of the current quar- 
ter or half-year .** And, upon the same principle, courts 
of law have of late years leaned as much as possible against 
construing demises, where no certain term is mentioned, 
to be tenancies at will ; but have rather held them to be 
tenancies from year to year so long as both parties please, 
especially where an annual rent is reserved : in which case 
they will not suffer either party to determine the tenancy 
even at the end of the year, without reasonable notice to the 
other, wl^ich is generally understood to be six months.^ 

And this leaning has gone so far of late, that some have lf(f^^ Jy„ 
doubted whether an estate at will can now exist, but it is ^^ «*»*«>• 
quite clear that it may be created by the express contract 
of the parties ;'' although it is also well settled, "that what 
was formerly a tenancy at will by implication, shall now 
be considered a tenancy from year to year, determinable 
by half a years notice, expiring at the end of a current 
year."* 

Under the head of tenants at will, copyholders are some- c.pyhoidf. 

c Co. Litt. 57. when half a year's notice seems to 

^ 1 Roll. Abr. 860 ; 2 Lev. 88. hare been required to determine it, 

• Co. Litt. 55. (T. 13, Hen. Vill. 16, 16.) 

f 5 Rep. 116 ; Co. Litt. 57, 62. k RichardaoiiY.Langridge^i Tannt 

g Litt. 8. 69. 128. 

b Salk. 414; 1 Sid. 339. 1 See Mr. J. Coleridge's note; 
' This kind of lease was in use as Clayton v. Blackey^ 8 T. R. 3 ; Tim- 
long ago as the reign of Henry VIII. mins v, Rowlisofif 3 Burr. 1609. 
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times classed, but although they were so origmally, they 
seem now more properly tenants by the custom^ 

[ 150 ] However, in common cases, copyhold estates are still 
ranked (according to their origin) among tenancies at 
will; though custom, which is the life of the common 
law, has established a permanent property in the copy 
holders, who were formerly nothing better than bondmen^ 
equal to that of the lord himself, in the tenements holden 
of the manor : nay, sometimes even superior; for we may 
now look upon a copyholder of inheritance, with a fine 
certain, to be little inferior to an absolute freeholder in 
point of interest, and in other respects, particularly in the 
clearness and security of his title, to be frequently in a 
better situation. 

a. Estates at HI. An estate at sufferance^ is where one comes into 

sofferance. possession of land by lawful title, but keeps it afterwards 
without any title at all. As if a man takes a lease for a 
year, and, after the year is expired, continues to hold the 
premises without any fresh leave from the owner of the 
estate. Or, if a man maketh a lease at wiU, and dies, the 
estate at will is thereby determined; but if the tenant 
continueth possession, he is tenant at sufferance."^ But, 
no man can be tenant at sufferance against the king, to 
whom no laches^ or neglect, in not entering and ousting 
the tenant, is ever imputed by law : but his tenant so hold- 
ing over, is considered as an absolute intruder .° But, in 
the case of a subject, this estate may be destroyed when- 
ever the true owner shall make an actual entry on the 
lands and oust the tenant ; for, before entry, he cannot 
maintain an action of trespass against the tenant by suf- 
ferance, as he might against a stranger :® and the reason 
is, because the tenant being once in by a lawful title, the 
law (which presumes no wrong in any man) will siq>po6e 
him to continue upon a title equally lawful; unless the 
owner of the land by some public and avowed act, such 
^ entry is, will declare his continuance to be tortious, or, 
in common language, wrongful. 

[ 151 ] Thus stands the law with regard to tenants by suffer- 

j See «Ke, pp. 27—31. » Ibid, 

niCa.Litt67. **/*«. 
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ance; and landlords are strictly obli^^ed in these cases to Remedies or 
make formal entries upon their lands^P and recover pos- tbe recovery 
session by the legal process of ejectment : and at the * '^**** **"* 
utmost, by the common law, the tenant was bound to 
accoimt for the profits of the land, so by him detained. 
But the landlord may enter and take peaceable possession, 
and the tenant will be liable to an action for any disturb- 
ance of that possession ; and even if he enter forcibly, 
the tenant cannot complain, except by a criminal proceed- 
ing for a breach of the peace.^ And now, by statute 4^ Geo. 
II. c. 28, in case any tenant for life or years, or other 
person claiming under or by collusion with such tenant, 
shall wilfully hold over, after the determination of the 
term, and demand made and notice in writing given, by 
him to whom the remainder or reversion of the premisett 
shall belong, for delivering the possession thereof ; such 
person, so holding over or keeping the other out of pos- 
session, shall pay for the time he detains the lands, 
at the rate of double their yearly value. By statute 
1 1 Geo. II. c. 19, in case any tenant, having power to de- 
termine his lease, shall give notice of his intention to quit 
the premises, and shall not deliver up the possession at 
the time contained in such notice, he shall thenceforth 
pay double the former rent, for such time as he continues 
in possession. And by statute 1 Geo. IV, c. 87^ landlords 
on bringing ejectments, may give notice to tenants holding 
over, to appear in term, and on production of the lease or 
agreement, may move for a rule nisi on the tenant to enter 
into a recognizance for costs ; and on the rule being made 
absolute, if the tenant shall not conform^ judgment ahaU 
be given for the landlord. And it has been decided that 
this last statute extends to a tenancy by virtue of an 
agreement in writing for three months certain,' but not 
to a tenancy from year to year, without any written agree* 
ment or lease,' nor to a tenancy for years determinable 
on lives,^ though under a written lease.^ These statutes j 

have almost put an end to the practice of tenancy by 
sufferance, unless with the tacit consent of the owner of 
the tenement. 

P 5 Mod. 384. • Doe d. Bra^ordy, Roe^ 5 B. and 

q Taunion v. Costar, 7 T. R. 431 ; A. 77 1 . 

Turner v. Hfeymott, 1 Bing. 158. t j)o€ d. Pemberton v, Roe^ 7 B. 

' Doe d. Phillips y. Roe, 5 B. and and C. 2. 

A. 766. 
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CHAPTER THE FOURTH. 

[152] OF ESTATES upon CONDITION. 

Ettatetnpon BESIDES the scvcral divisions of estates, in point of 
interest^ which we have considered m the three preceding 
chapters, there is also another species still remaining, 
which is called an estate upon canditioni being such 
whose existence depends upon the happening or not 
happening of some uncertain event, whereby the estate 
may be either originally created, or enlarged, or finally 
defeated.^ And these conditional estates I have chosen to 
reserve till last, because they are indeed more properly quali- 
fications of other estates, than a distinct species of them- 
selves ; seeing that any quantity of interest, a fee, a freehold, 
or a term of years may depend upon these provisional re- 
strictions. Estates then upon condition, thus understood, 

oftwoBoru. are of two sorts: I. Estates upon condition implied: 
II. Estates upon condition expressed: under which last 
may be included, 1 , Estates held in vadio, gage, or pledge • 
2. Estates by statute merchant or statute staple: 3. 
Estates held by elegit. 

SlSdUiour* ^' Estates upon condition implied in law, are where a 
grant of an estate has a condition annexed to it insepa- 
bly, from its essence and constitution, although no con- 
dition be expressed in words. As if a grant be made to 
a man of an office, generally, without adding other words ; 
the law tacitly annexes hereto a secret condition, that the 
grantee shall duly execute his office,** on breach of which 
[ 153 ] condition it is lawful for the grantor, or his heirs, to oust 
him, and grant it to another person.^ For an office, either 
public or private, may be forfeited by mis-user or non-* 
user, both of which are breaches of this implied condition. 

a Co. Lit. 201. c Ibid, ^79, 

1» Lin. I. 378. 
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1. By mis-user^ or abuse; as if a judge takes a bribe, or [ 153 ] 
a park-keeper kUls deer without authority. 2. By non- Mit-uwf,mnd 
user, or neglect ; which in public offices, that concern the 
administration of justice, or the commonwealth, is of 
itself a direct and immediate cause of forfeiture : but non- 
user of a private office is no cause of forfeiture, unless 
some special damage is proved to be occasioned thereby.^ 
For in the one case delay must necessarily be occasioned 
in the affairs of the public, which require a constant 
attention : but, private offices not requiring so regular and 
unremitted a service, the temporary neglect of them is 
not necessarily productive of mischief: upon which ac- 
count some special loss must be provied, in order to vacate 
these. Franchises also, being regal privileges in the hands 
of a subject, are held to be granted on the same condition 
of making a proper use of them • and therefore they may 
be lost and forfeited, like offices, either by abuse or by 
neglect.* 

Upon the same principle proceed all the forfeitures xbe doctrine 
which are given by law of life estates and others ; for any of estates. 
acts done by the tenant himself, that are incompatible 
with the estate which he holds. As if tenants for life or 
years enfeoff a stranger in fee-simple; this is, by the 
common law, a forfeiture of their several estates ; being 
a breach of the condition which the law annexes thereto, 
viz. that they shall n,ot attempt to create a greater estate 
than they themselves are entitled to.^ So if any tenant Attainder on 
for years, for life, or in fee, committed felony, the king oni^ex^eildt 
in the first instance, and the king or other lord of {a^^?"*'*' 
the fee in the others, is entitled to have their lands, be- 
cause their estate was determined by the breach of the 
condition '^ that they should not commit felony,'' which 
the law tacitly annexed to every feudal donation ; but this 
will now only be to the prejudice of the offender himself; 
for, first, it was enacted by the 54 Geo. 3, c. 145, that ^ter 
the passing of that act, no attainder for felony, except in 
cases of high treason, petit treason or murder, should ex- 
tend to the disinheriting of any heir, or to the prejudice 
of any other person than the offender during his natural 

* Co. Litt 233. f Co. Litt. 215. 

• 9 Rep. 50. 
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life } and still more recently, by the 3 and 4 W. 4, c. 106, 

s. 10, it was enacted that after the death of any person 

attainted, his descendants may inherit.' 

[ 154 ] 11. An estate on condition expressed in the grant itself, 

ii.Esuteon is where an estate is erranted, either in fee-simple or 

expressed, othcrwisc. With an cxprcss qualification annexed, whereby 

wlilcb may be, ^ ^ i,,, .1 , \ i 

either pre- the cstatc granted shall either commence, be enlarged, or 
sequent. be defeated, upon performance or breach of such quali- 
fication or condition.^ These conditions are therefore 
either j^rec^ci^/, or mbsequent. Precedent are such as 
must happen or be performed before the estate can vest or 
be enlarged : subsequent are such, by the failure or non- 
performance of which an estate already vested may be 
defeated. Thus, if an estate for life be limited to A. 
upon his marriage with B., the marriage is a precedent 
condition, and till that happens no estate^ is vested in A. 
Or, if a man grant to his lessee for years, that upon pay- 
ment of a hundred marks within the term, he shall have 
the fee, this also is a condition precedent, and the fee- 
simple passeth not till the hundred marks be paid.^ But 
if a man grant an estate in fee-simple, reserving to him- 
self and his heirs a certain rent ; and that, if such rent 
be not paid at the times limited, it shall be lawful for him 
and his heirs to re-enter, and avoid the estate : in this case 
the grantee and his heirs have an estate upon condition 
subsequent, which is defeasible if the condition be not 
strictly performed'^ To this class may also be referred 
all base fees, and fee simples conditional at the common 
law.^ Thus an estate to a man and his heirs, tenants of 
the manor of Daley is an estate on condition that he and 
his heirs continue tenants of that manor. And so, if a 
personal annuity be granted at this day to a man and the 
heirs of his body; as this is no tenement within the 
statute of Westminster the Second, it remains, as at com- 
mon law, a fee-simple on condition that the grantee has 
heirs of his body. Upon the same principle depend all 
the determinable estates of freehold, which we mentioned 
in the second chapter : as durante viduitate, Sfc. : these 

g And sec post. Book IV. Chap. 3. j Co. Litt. 217. 

h Co. Litt. 201. k Litt. s. 325. 

i Show. Pari. Gas. 83, &c. l See ante, p. 49, 50. 
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are estates upon condition that the grantees do not marrjr^ 
and the like. And, bn the breach of any of these subse- [ 1^5 ] 
quent conditions, by the failure of these contingencies ; 
by the grantees's not continuing tenant of the manor of 
Dale, by not having heirs of his body, or by not continu- 
ing sole ; the estates which were respectively vested in 
each grantee are wholly determined and void. 

A distinction is however made between a condition in DistiocHoii 
deedvmdsk limitation, which Littleton"^ denominates also dmon in dee4 
a condition in law. For when an estate is so expressly ItSoik "^ ^ 
confined and limited by the words of its creation that it 
cannot endiu*e for any longer time than till the con- 
tingency happens upon which the estate is to fail, this is 
denominated a limitation : as when land is granted to a 
man, so long as he is parson of Dale, or while he con- 
tinues unmarried, or until out of the rents and profits he 
shall have made 500/. [and the like.*' In such case the 
estate determines as soon as the contingency happens, 
(when he ceases to be parson, marries a wife, or has re- 
ceived the 500/.) and the next subsequent estate, which 
depends upon such determination, becomes immediately 
vested, without any act to be done by him who is next in 
expectancy. But when an estate is, strictly speaking, 
upon condition in deed (as if granted expressly upon con-' 
dition to be void upon the payment of 40/. by the grantor, 
or so that the grantee continues unmarried, or provided he 
goes to York, &c.**), the law permits it to endure beyond 
the time when such contingency happens, unless the 
grantor or his heirs or assigns take advantage of the 
breach of the condition, and make either an entry or a 
claim in order to avoid the estate.!^ Yet, though strict 
words of condition be used in the creatioa.of the estate, 
if on breach of the condition the estate be limited over to 
a third person, and does not immediatdy revert to the 
grantor or his representatives, (as if an estate be granted 
by A. to B., on condition that within two years B. inter- 
marry with C, and on failure thereof then to D. and his 
heirs), this the law construes to be a limitation and not a 

m Sec. 380 ; 1 Inst. 234. P Litt. s. 347 ; stat. 32 Hen. 8, 

B 10 Rep. 41. c. 34. 

o Ibid. 42. 
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condition ;^ because^ if it were a condition^ then, upon 
the breach thereof, only A. or his representatives could 
avoid the estate by entry; but, when it is a limitation, the 
estate of B. determines, and that of D. commences, and 
he may enter on the lands the instant that the f jdlure 
happens. So also, if a man by his will devises land to his 
heir at law, on condition that he pays a sum of money, 
and for non-payment devises it over, this shall be con- 
sidered as a limitation ; otherwise no advantage could be 
taken of the non-payment, for none but the heir himself 
could have entered for a breach of condition. 

A conditional limitation, to which we may here 
shortly advert, partakes of the nature both of a condition 
and a remainder* It is to be observed that at the common 
law, whenever either the whole fee or a particular estate, 
as an estate for life or in tail was first limited, no con- 
dition or other quality could be annexed to this prior 
. estate, which would have the double effect of defeating the 
estate, and passing the land to a stranger, for as a re- 
mainder it was void, being an abridgement or defeasance of 
the estate first granted; and as a condition it was void, as no 
one but the donor or his heirs could take advantage of a 
condition broken ; and the entry of the donor or his heirs 
unavoidably defeated the livery upon which the remainder 
depended. On these principles, it was impossible by the 
old law to limit by deed, if not by will, an estate to a 
stranger upon any event which might abridge or determine 
an estate previously limited. But the expediency of such 
limitations, assisted by the revolution effected by the 
Statute of Uses, which has already been mentioned, at 
length established them, in spite of the maxim of law that 
a stranger cannot take advantage of a condition. These 
limitations are now become frequent, and their mixed 
nature has given them the name of conditional limitations; 
they so far partake of the nature of conditions, as they 
abridge or defeat the estates previously limited, and they 
are so far limitations, as upon the contingency taking 
effett, the estate passes to a stranger. Such is the limita- 
tion to A. for life, in tail or in fee, provided that when 



q 1 Ventr. 202. 



Cro. Eliz. 205; 1 Roll. Abr«41]. 
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C. returns from Rome, it shall from thenceforth remain [ 156 1 
to the use of B. in fee." 

In all these instances of limitations or conditions c^SlZnmtj 
subsequent, it is to be observed, that so long as the con- 5J^fr"i,oJS^ 
dition, either express or implied, either in deed or in law, 
remains unbroken, the grantee may have an estate of free- 
hold, provided the estate upon which such condition is 
annexed, be in itself of a freehold nature; as if the 
original grant express either an estate of inheritance^ or 
for life, or no estate at all, which is constructively an 
estate for life. For the breach of these conditions being 
contingent and uncertain, this uncertainty preserves the 
freehold ;* because the estate is capable to last for ever, 
or at least for the life of the tenant, supposing the condi- 
tion to remain unbroken. But where the estate is at the 
utmost a chattel interest^ which must determine at a time 
certain^ and may determine sooner, (as a grant for ninety- 
nine years, provided A., B., and C, or the survivor of 
them, shall so long live) this still continues a mere chattel, 
and is not^ by such its uncertainty, ranked among estates 
of freehold. 

These express conditions, if they be impossible at the jYonVare "old 
time of their creation, or afterwards become impossible by . 
the act of God or the act of the feo£For himself, or if they 
be contrary to laWy or repugnant to the nature of the es- 
tate, are void. In any of which cases, if they be condi- 
tions subsequent J that is, to be performed after the estate [ 157 ] 
is vested, the estate shall become absolute in the tenant. As, 
if a feoffment be made to a man in fee-simple, on condition 
that unless he goes to Rome in twenty-four hours ; or un- 
less he marries with Jane S. by such a day ; (within which 
time the woman dies, or the feoffor marries her himself) 
or unless he kills another 5 or in case he aliens in fee 5 
that then and in any of such cases the estate shall be va- 
cated and determined : here the condition is void, and the 
estate made absolute in the feoffee. For he hath by the 
-grant the estate vested in him, which shall not be defeated 
afterwards by a condition either impossible, illegal, or re- 

• See Fearn. Cont. Rem. p. 9, 7th < Co. Litt. 42. 

ed. ; Doogl. Rep. 727, n. ; and Butl. 
Co. Liu. 203, b. n. 
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pugnant." But if the condition he precedent ^ or to be per- 
formed before the estate vests, as a grant to a man that, if 
he kills another or goes to Rome in a day, he shall have 
an estate in fee ; here, the void condition being precedent, 
the estate which depends thereon is also void, and the 
grantee shall take nothing by the grant : for he hath no 
estate until the condition be performed/ 

There are some estates defeasible upon condition sub- 
sequent, that require a more peculiar notice. ,Such 
are. 

Estates in I. Estates held in vadio, in gage, or pledge; which 

▼iTumvadinm are of two kinds, vivum vadium, or living pledge ; and 
mortuum vadium, dead pledge, or mortgage. 

Vivum vadium, or living pledge, is when a man bor- 
rows a sum (suppose 200/.) of another ; and grants him 
an estate, as of 20/. per annum, to hold till the rents and 
profits shall repay the sum so borrowed. This is an es- 
tate conditioned to be void, as soon as such sum is raised, 
and is now called a Welsh mortgage.^ And in this case 
the land or pledge is said to be living : it subsists, and 
survives the debt ; and, immediately on the discharge of 
that, results back to the borrower •» But mortuum vadium, 

nd mortgage, a dead pledge, or mortgage, (which is much more com- 
mon than the other) is where a man borrows of another a 
[ 158 ] specific sum (e. g. 200/.), and grants him an estate in 

SlrniirSige. '^^ ^^ Condition that if he, the mortgagor, shall repay 
the mortgagee the said sum of 200/. on a certain day men- 
tioned in the deed, that then the mortgagor may re-enter 
on the estate so granted in pledge; or, as is now the 
more usual way, that then the mortgagee shall reconvey 
the estate to the mortgagor : in this case the land, which 
is so put in pledge, is by law, in case of non-payment at 
the time limited, for ever dead and gone from the mort- 
gagor ; and the mortgagee's estate in the lands is then no 
longer conditional, but absolute. But, so long as it con- 
tinues conditional, that is^ between the time of lending 
the money, and the time allotted for payment, the mort- 
gagee is called tenant in mortgage.^ 

« Co. Litt. 206. X Co. Litt. 205. 

▼ hifl, y Litt. 8. 332. 

w Powell OD Mort. ^3, a., 6th ed. 
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Aj8 soon as the estate is created^ the mortgagee may im- Righu of 
mediately enter on the lands ; but is liable to be dispos- 
sessed, upon performance of the condition by payment of 
the mortgage-money at the day limited. And therefore 
the usual way is to agree that the mortgagor shall hold 
the land till the day assigned for payment; when, in 
case of failure, whereby the estate becomes absolute, the 
mortgagee may enter upon it and take possession, with- 
out any possibility at law of being afterwards evicted by 
the mortgagor, to whom the land is now for ever dead. 
But here the courts of equity interpose: and, though 
a mortgage be thus forfeited, and the estate absolutely [ 159 ] 
vested in the mortgagee at the common law, yet they 
consider the lands only as a security for the money ad- 
vanced^ and will therefore enquire into the real value of 
the tenements compared with the sum borrowed. And, 
if the estate be of greater value than the sum lent thereon, 
they will allow the mortgagor at any reasonable time to 
recall or redeem his estate ; paying to the mortgagee his 
principal, interest, and expenses : for otherwise, in strict- 
ness of law> an estate worth 1000/. might be forfeited for 
non-payment of 100/. or a less sum. And this reason- Mortgagor 
able time is now fixed by statute % following a long esta- dlem^in'so* 
blished rule of the courts of equity, to be twenty years, ^^"* 
from the time at which the mortgagee took possession, 
or from the last written acknowledgment, at the end of 
which period the mortgagor will be absolutely barred. 
This advantage, allowed to mortgagors, is called the Eqnityofre- 
^uity of redemption i and this enables a mortgagor to ihTurki! ' 
call on the mortgagee, who has possession of his estate, 
to deliver it back and account for the rents and profits re- 
ceived, on payment of his whole debt and interest; 
thereby turning the mortuum into a kind of vivutn 
vadium. And this equity of redemption is considered 
an actual estate in equity, and has all the incidents 
thereof. Thus it may be mortgaged again, is subject to 
dower and curtesy, and is in almost all respects similar 
to a legal estate. But, on the other hand, the mortgagee 
may either compel the sale of the estate, in order to get 

» 3 & 4 W. 4, c. 27, s. 28. 
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the whole of his money immediately ; or else call upon 
the mortgagor to redeem his estate presently ; or, in de- 

whiuur*' f^^l^ thereof, to be for ever foreclosed from redeeming 
the same ; that is, to lose his equity of redemption with- 
out possibility of recall. And also, in some cases of 
fraudulent mortgages,* the fraudulent mortgagor forfeits 
all equity of redemption whatsoever. It is not however 
usual for mortgagees' to take possession of the mortgaged 
estate, unless where the security is precarious, or small ; 
or where the mortgs^or neglects even the payment of in- 
terest : when the mortgagee is frequently obliged to bring 
an ejectment^ and take the land into his own bands.^ 
But by statute 7 Geo. IL, c. 20, after payment or tender 
by the mortgagor of principal^ interest, and costs, the 
mortgagee can maintain no ejectment ; but may be com- 
pelled to re-assign his securities. 
[ 160 ] Mortgages are made, either in fee, or for a term of 

How roort- ycars. A mortgage in fee is in general a preferable secu- 
rity to a mortgage for a term of years, and since the in- 
introduction of trusts and powers of sale, the advantage 
is more peculiarly striking. Indeed, the only obvious 
advantage to the mortgagee, in a term of years, is that on 
his decease, the lands devolve on his personal representa- 
tiveSv who are also entitled to the beneficial interest in the 
mortgage sum. The latter is also a less expensive security, 
as a mortgage in fee is now almost always effected by 
lease and release, and two deeds are therefore necessary. 

Mortgagef, In a morts:aiFe the foUowins: clauses are usually intro- 

wbat clauMt , _ _, °^* ® . , i i . , 

areinirodo- duccd : — ^Thc mortgagor conveys the lands to the mort- 
gagee in fee ; provided that, if the mortgage money and 
interest shall be paid on a particular day, usually six 
months after the conveyance, the deed shall be void : or, 
according to the more modern form, and particularly if 
the mortgage is in fee, that the mortgagee will convey the 
premises to the mortgagor free from all incumbrances : the 
mortgagor then covenants that he will pay the sum bor- 

a Stat. 4 & 5 W. & M. c. 16. aine tradiHone nuda conventione taw- 

b PignorU appeUtUione earn pro- tur, praprie hypotkecae «ppeUatione 

prie rem contmeri dicimuSy quae thnul caniineri dichnut, lost. 1. i, t. 6, 8. 7. 

etiam traditar creditori. M ««w, ywae 
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rowed and interest, and for title : that is, that he is seised 
in fee and has good right to convey, and that if the sum 
borrowed or interest thereon be not paid, the mortgagee 
may enter upon the premises and quietly enjoy them, free 
from all incumbrances whatever ; and moreover, that if 
the sum and interest be not paid, then that he, the mort- 
gagor, will do any other act for assuring the lands to the 
mortgagee that he may require. Then follows a proviso 
for quiet enjoyment by the mortgagor until default shall 
be made in the payment of the mortgage money and interest. 
These are the clauses that are usually introduced. But of 
late a power is frequently given to the mortgagee to sell 
the mortgaged premises, if default in payment of the 
money be made, and if they consist of houses or buildings, 
provisions for insiu^nce and for repairing should be in- 
serted, to indemnify the mortgagee for their loss, or to 
preserve their value, and under them he may himself 
insure or repair ; and the mortgagor cannot redeem with- 
out paying the sums so advanced, together with the mort- 
gage debt.« The mutual interest will be attended to by 
giving the mortgagor power to lease, which, of himself, 
he cannot^ exercise with effect, being a tenant for years 
until default is made in payment of the money, and a 
tenant by sufferance afterwards ;*but this power may also 
be given to the mortgagee. When a power of sale enabling 
the mortgagee to sell the premises is introduced, the 
mortgagor may neglect his other remedies and exercise 
his power,' which, if the security be sufficient, will give 
him complete justice in his own hands, as he may 
exercise this power without the concurrence of the mort- 
gagor, although notice to him is sometimes required.^ 

2. A fourth species of estates, defeasible on condition Jj^^y^JJInt and 
subsequent, are those held by statute merchant, and statute ^*^^ • 
staple; which are very nearly related to the vivum vadium 



c Gordon y. Graham, 7 Vin. Abr. f Clayr, Sharpe, Sug. Vend. 20 ; 

52, pi. 237; Ex parte Hooper, and ISVes. 344. 
others, 1 Mer. 7. g Cmrdery, Morgan, Lewis y. Mos- 

A Keech y. HaU, Doug. 21 ; 3 East. ham, 1 Mer. 179. See a form of a 

Rep. 449. mortgage in fee. Append. No. III. 

« Coote, 328. 
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[ 160 ] before-mentioned, or estate held till the profits theTeof 
shall discharge a debt liquidated or ascertained. For both 
the statute merchant and statute staple are securities for 
money; the one entered into before the chief magistrate 
of some trading town^ pursuant to the statute 1 3 Edw. I. tie 
mercatoribusy and thence called a statute merchant; the 
other pursuant to the statute 27 Edw. 111. c. 9, before the 
mayor of the staple, that is to say, the grand mart for the 
principal commodities or 'manufactures of the kingdom, for- 
merly held by act of parliament in certain trading towns, 
from whence this security is called a statute staple. They 
are both, I say, securities for debts acknowleged to be due ; 
and originally permitted only among traders, for the be- 
nefit of commerce ; whereby not only the body of the 
debtor may be imprisoned, and his goods seised in satis- 
faction of the debt, but also his lands may be delivered to 
the creditor, till out of the rents and profits of them the 
debt may be satisfied : and, during such time as the credi- 
tor so holds the lands, he is tenant by statute merchant 
or statute staple. There is also a similar security, the 
recognizance in the nature of a statute staple, acknow- 
l^ed before either of the chief justices, or (out of term) 
before their substitutes, the mayor of the staple at West- 
minster and the Recorder of London ; whereby the benefit 
of this mercantile transaction is extended to all the king's 
subjects in general, by virtue of the statute 23 Hen. Vlll. 
e. 6, amended by 8 Geo. 1. c. 25, which direct such recc^- 
nizances to be enrolled and certified into Chancery. But 
these by the statute of frauds^ 29 Car II. c. 3^ are only 
binding upon the lands in the hands of bona fide pur- 
chasers, from the day of their enrolment, which is ordered 
to be marked on the record. 

a. Etute b> 3. Another similar conditional estate, created by opera- 
r 161 1 ^^^^ ^^ ^^^ ^^^ security and satisfaction of debts, is called 

What it ii. ^^ estate by elegit. An elegit is the name of a writ, 
founded on the statute* of Westm. 2. by which, after a 
plaintiff has obtained judgment for his debt at law, the 
sheriff gives him possession of one half of the defendant's 
lands and tenements, to be occupied and enjoyed until his 

• i 13 Edw. I. c. 18. 
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debt and damages are fully paid : and^ during the time he 
so holds them^ he is called tenant by elegit, it is easy to 
observe^ that this is also a mere conditional estate^ defea- 
sible as soon as the debt is levied. 

I shall conclude what I had to remark of these estates, NaiHr«of 

' thcBt; three 

by statute merchant^ statute staple, and elegit, with the >>*' ^''i;;''"* 
observation of Sir Edward Coke,^ "These tenants have C '^-^ ] 
uncertain interests in lands and tenements, and yet they 
have but chattels and no freeholds ;'' (which makes them 
an exception to the generid rule) " because though they 
may hold an estate of inheritance, or for life, ut liberum 
tenementum, until their debt be paid ; yet it shall go to 
their executors : for ut is similitudinary; and though, to 
recover their estates, they shall have the same remedy (by 
assise) as a tenant of the freehold shall bave,^ yet it is but 
the similitude of a freehold, and nullum simile est idem.*' 
This indeed only proves them to be chattel interests, be- 
cause they go to the executors, which is inconsistent with 
the nature of a freehold : but it does not assign the reason 
why these estates, in contradistinction to other uncertain 
interests, shall vest in the executors of the tenant and not 
the heir 5 which is probably owing to this : that, being a 
security and remedy provided for personal debts due to the 
deceased, to which debts the executor is entitled, the law 
has therefore thus directed their succession ; as judging it 
reasonable, from a principle of natural equity, that the 
security and remedy should be vested in those to whom 
the debts if recovered would belong. For, upon the same 
principle, if lands be devised to a man's executor, until 
out of their profits the debts due from the testator be dis- 
charged, this interest in the lands shall be a chattel inter- 
est, and on the death of. such executor shall go to his ex- 
ecutor:^ because they, being liable to pay the original tes- 
tator's debts, so far as his assets will extend, are in reason 
entitled to possess that fimd, out of which he has directed 
them to be paid. 

i 1 Inst 42, 43. novele disteitiw, auxi ticum de /rank' 

k The words of tlie statute de mer- tenement** 
eatorihus are, " puisse porter href de * Co. Utt. 42. 
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CHAPTER THE FIFTH. 

OF ESTATES IN POSSESSION, REMAINDER, 
AND REVERSION. 



Hitherto we have considered estates solely with regard 
to their duration, or the quantity of interest which tlie 
owners have therein. We are now to consider them in 
another view; with regard to the time of their enfoymenty 
when the actual pernancy of the profits (that is, the taking, 
perception, or receipt, of the rents and other adviantages 
Estates are arising thercfrom) begins. Estates therefore, with respect 

In possession, . .1. .j .. '^y -» • • 

remainder, or to this Consideration, may either be m possession, or m 
n reversion. ^^^^^^^^^ . ^^^ ^f expcctancics there are two sorts ; one 
xreated by the act of the parties, called a remainder ; the 
other by act of law, and called a reversion, 
1. Estates In I. Of estates in possession, (which are sometimes called 
poisession. ggtates exBcuted, whereby a present interest passes to and 
resides in the tenant, not depending on any subsequent 
circumstance or contingency, as in the case of estates 
executory) there is little or nothing peculiar to be ob- 
served. All the estates we have hithierto spoken of are of 
this kind ; for, in laying down general rules, we usually 
apply them to such estates as are then actually in the 
tenant's possession. But the doctrine of estates in expec- 
tancy contains some of the nicest and most abstruse 
learning in the English law. These will therefore riequire 
a minute discussion, and demand some degree of attention. 
[ 164 J II- An estate then in remainder may be defined to be, 
ii. Estate in an estate limited to take effect and be enjoyed after another 

remainder, , . ^ * 

description estate IS determined. As if a man seised in fee-simple 
granteth lands to A. for twenty years, and, after the deter- 
mination of the said term, then to B. and his heirs for 
ever : here A. is tenant for years, remainder to B. in fee. 
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In the first place^ an estate for years is created or carved 
out of the fee^ and given to A. ; and the residue or re- 
mainder of it is given to B. But both these interests are 
in fact only one estate ; the present term of years and the 
remainder afterwards, when added together, being equal 
only to one estate in fee.* They are indeed different parts, 
but they constitute only one whole : they are carved out of 
one and the same inheritance : they are both created, and 
may both subsist, together 5 the one in possession, the 
other in expectancy. So if land be granted to A. for 
twenty years, and after the determination of the said term 
to B. for life; and after the determination of B.'s estate 
for life, it be limited to C. and his heirs for ever : this 
makes A, tenant for years, with remainder to B. for life 
remainder over to C. in fee. Now here the estate of in- 
heritance undergoes a division into three portions : there 
is first A.'s estate for years carved out of it ; and after 
that B.'s estate for life ; and then the whole that remains is 
limited to C. and his heirs. And here also the first estate, 
and both the remainders, for life and in fee, are one estate 
only ; being nothing but parts or portions of one entire 
inheritance ; and if there were a hundred remainders, it 
would still be the same thing ; upon a principle grounded 
in mathematical truth, that aU the parts are equal,' and no 
more than equal, to the whole. And at common law, no 
remainder can be limited after grant of an estate in fee 
simple :^ because he that is tenant in fee hath in him the 
whole of the estate : a remainder therefore, which is only 
a portion or residuary pari of the estate, connot be re- 
served after the whole is disposed of. But under the statute 
of uses a remainder may in effect be limited after the grant sbifiin« we*. 
of a fee simple. Thus a limitation may be made to the 
use of B. and his heirs, but upon the happening of a par- 
ticular event, then to the use of C. and his heirs, and on 
the happening of the event, the lands will go over to C. 
and his heirs. This limitation would have been void at com- 
mon law, and can only take effect under the statute pf 
uses, under the name of a springing or shifting use.^ 

* 2 Co. Litt. 143. c See ante, p. 40. 

1> Plowd.29; Vaugh.269. 
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[ J65 ] Thus much being 'premised^ we shall be the better en- 
wluio"n"of * abled to comprehend the rules that are laid down by law 
reinaiuders. to bc obscrved in the creation of remainders^ and the rea- 
sons upon which those rules are founded; and in laying 
down those rules care must be taken to distinguish be- 
tween what may be done at common law^ and what under 
the statute of uses. 
1. There mask 1 • Aud^ first, there must necessarily be some particular 
ur Muue/"' estate, precedent to the estate in remainder.^ As^ an es- 
tate for years to A., remainder to B. for life ; or, an estate 
for life to A., remainder to B. in tail. This precedent es- 
tate is called the particular estate, as being only a small 
part, or particular of the inheritance ; the residue or re- 
mainder of which is granted over to another. The neces- 
sity of creating this preceding particular estate, in order 
to make a good remainder, arises from this plain reason ; 
that remainder in strictness is a relative expression, and 
implies that some part of the thing is previously disposed 
of: for where the whole is conveyed at once, there cannot 
possibly exist a remainder; but the interest granted, what 
ever it be, will be an estate in possession. 
Estates of An cstatc created to commence at a distant period of 

imrilT created time, without any intervening estate, is therefore strictly 
common law uo remainder. And such future estates can only at the 
common law be made of chattel interests, which were con- 
sidered in the light of mere contracts by the ancient law,® 
to be executed either now or hereafter, as the contracting 
parties should agree: but an estate of freehold must be 
created to commence immediately. For it is an ancient 
rule of the common law, that an estate of freehold cannot 
be created to conunence in futuro ; .but it ought to take 
effect presently either in possession or remainder:^ because 
[ 166 I at common law no freehold in lands could pass without 
livery of seisin ; which must operate either immediately, 
or not at all. It would therefore be contradictory, if an 
estate, which is not to commence till hereafter, could be 
granted by a convey ance which imports an immediate pos- 

* Co. Litt. 49 ; Plowd. 25. f 5 Rep. 94. 

• Raym. 151. 
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session. Therefore, though a lease to A. for seven years, 
to commence from next Michaelmas, is good ; yet a con- 
yeyance to B. of lands, to hold to him and his heirs for 
eyer from the end of three years next ensuing, is void at 
common law. So that when it is intended to grant an es- 
tate of freehold, whereof the enjoyment shall be deferred 
till a future time, it is necessary to create a previous parti- 
cular estate, which may subsist till that period of time is 
completed ; and for the grantor to deliver immediate pos- 
session of the land to the tenant of this particular estate, 
which is construed to be giving possession to him in re- 
mainder, since his estate andthat of the particular tenant 
are one and the same estate in law. As, where one leases 
to A. for three years, with remainder to B. in fee, and 
makes livery of seisin to A.; here by the livery the 
freehold is immediately created, and vested in B., dur- 
ing the continuace of A.'s term of years. The whole 
estate passes at once from the grantor to the grantees, 
and the remainder-man is seised of his remainder at the 
same time that the termor is possessed of his term. The 
enjojrment of it must indeed be deferred till hereafter; 
but it is to all intents and purposes an estate commenc- 
ing m praesenti, though to be occupied and ^oyed tit 
fufuro. 

But under the statute of uses an estate may be limited JJ^Jt^JS^oVase* 
to commence in futuro. Thus if a man covenant to JJ anJi\ed"iir 
stand seised to the use of the heirs of his own body, or to ^^^'^^ 
the use of another after his own death, or if he bai^in 
and sell his lands after seven years, in each of these cases 
the grant is good, and imtil the event takes place the use 
results to the grantor. But in conveyances operating by 
way of transmutation of possession, it is necessary that a 
present seisin should be transferred in order to serve the 
resulting use. Thus if a feoffment or lease and release be 
made to J. S. and his heirs, to commence four years from 
thence, or after the death of the grantor, the limitation of 
the use to J. S. is good ; for during the four years or the 
life of the grantor it will result and be executed. But if 
the conveyance had been to J. S. and his heirs, after the 
death of the grantor, to the use of J. S. and his heirs, it 
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would have been void, because it is the grant of an estate 
of freehold to commence mfuturo.% 
Proposed ai. The Real Property Commissioners propose to abolish 
commisiion. this distinction between the rule of the common law and the 
rule under the statute of uses, and to enact that estates 
may at common law be conveyed or created to commence 
at a future time, whether certain or uncertain.^ If this be 
done, the first rule laid down by Blackstone will so far as 
it relates to future estates be abolished, and in effect a re* 
mainder may then be created without any particular estate 
to support it. 
What estate As no remainder can in strictness be created, without 
nmainder. such a precedent particular estate, therefore the particular 
estate is said to support the remainder. But a lease at 
will is not held to be such a particular estate, as will sup- 
port a remainder over.* For an estate at will is of a na- 
ture so slender and precarious, that it is not looked upon 
as a portion of the inheritance ; and a portion must first 
be taken out of it, in order to constitute a remainder. 
Besides, if it be a freehold remainder, livery of seisin must 
at common law be given at the time of its creation; and the 
entry of the grantor, to do this, determines the estate at 
r 167 1 ^^ ^^ *^^ ^^^ instant in which it is made :^ or, if the 
remainder be a chattel interest, though perhaps the deed 
of creation might operate as a future contract, if the te- 
nant for years be a party to it, yet it is void by way of 
remainder : for it is a separate independent contract, dis ♦ 
tinct from the precedent estate at will; and every remain- 
der must be part of one and the same estate, out of which 
If tbeparticn. the preceding particular estate is taken.^ And hence it is 
toldftbe r^ generally true, that if the particular estate is void in its 
2e*defeated" Creation, or by any means is defeated afterwards, the re- 
mainder supported thereby shall be defeated also : ^ as where 
the particular estate is an estate for the life of a person 
not in esse ;™ or an estate for life upon condition, on 
breach of which condition the grantor enters and voids tlie 
estate ;° in either of these cases the remainder over is void. 

S Sand. Uses, 4th edit. k Raym. 151. 

h See 3rd Real Property Rep. 1 Co. Litt. 298. 

;«Rep.75. m 2 Roll. Abr. 415^ 

J Dyer, 18. n lo Jon. 58. 
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2. A second rule to be observed is this; that the re- «. The re- 
mainder must commence or pass out of the grantor at the commenM ai 
time of the creation of the particular estate.® As, where the diluon 
there is an estate to A. for life, with remainder to B* in fee: ur MtSs*'*^"' 
here B.'s remainder in fee passes from the grantor at the 

same time that seisin is delivered to A. of his life estate in 
possession. And it is this, which induces the necessity 
at common law of livery of seisin being made on the par- 
ticular estate whenever a freehold remainder is created. 
For, if it be limited even on an estate for years, it is ne- 
cessary that the lessee for years should have livery of 
seisin, in order to convey the freehold from and out of the 
grantor ; otherwise the remainder is void.? Not that the 
livery is necessary to strengthen the estate for years ; but, 
as livery of the land is requisite to convey the freehold, and 
yet cannot be given to him in remainder without infring- 
ing the possession of the lessee for years, therefore the 
law allows such livery, made to the tenant of the particu- 
lar estate, to relate and inure to him in remainder, as both 
are but one estate in law.^ But this rule, although un- 
doubted at common law, it is to be observed, does not 
apply to limitations which take effect under the statute of 
uses. Thus if A. covenant to stand seised to the use of 
B. after his own death, this will be in effect a valid re- 
mainder. 

3. A third rule respecting remainders is this ; that the [ 168 ] 
remainder must vest in the grantee during the continuance 3. The re- 
of the particular estate, or eo instanti that it determines.' "8t"dariSl!*'* 
As, if A. be tenant for life, remainder to B. in tail ; here tncc*^of the' 
B.'s remainder is vested in him, at the creation of the Stejo" w «» 
particular estate to A. for life ; or, if A. and B. be tenants Sctermfnei. * 
for their joint lives, remainder to the survivor in fee ; here 
though during their joint lives, the remainder is vested in 
neither, yet on the death of either of them, the remainder 

vests instantly in the survivor : wherefore both these are 
good remainders. But, if an estate be limited to A. for 
life, remainder to the eldest son of B. in tail, and A. dies 
before B. hath any son ; here the remainder will be void, 

o Litt, 8. 671 J Plowd. 25. \ Co. Litt. 49. 

? Litt. s. 60. ' Plowd. 25 ; 1 Rep. dS, 
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for it did not vest in any one during the continuance^ nor 
at the determination of the particular estate ; and even 
supposing that B. should afterwards have a son^ he shall 
not take by this remainder ; for, as it did not vest at or 
before the end of the particular estate, it never can vest 
at all, but is gone for ever." And this depends upon the 
principle before laid down, that the precedent particular 
estate, and the remainder, are one estate in law 3 they must 
therefore subsist and be in esse at one and the same instant 
of time, either during the continuance of the first estate 
or at the very instant when that determines, so that no 
other estate can possibly come between them. For there 
can be no intervening estate between the particular estate, 
and the remainder supported thereby;^ the thing sup- 
ported must fall to the 'ground, if once its support be 
severed from it, 
2«*e?ti?er " ^^ *® upou thcsc rufes, but principally the last, that the 
Srcnt*^^**"' d^tri^® ^^ contingent remainders depends. For re- 
nuSndert Hftftittders are either t^eeied or contingent. Vested re- 
whattbeyare. maindcrs (or remainders executed^ whereby a present 
interest passes to the party, though to be eiyoyed in 
futuro) are where the estate is invariably fixed, to remain 
to a determinate person, after the psuticular estate is 
[ 169 ] spent. As if A. be tenant foe twenty years, remainder to 
B. in fee ; here B.'s is a vested remainder, which nothing 
can defeat, or set aside. 
contingeBt Contingent or executory remainders (whereby no present 
wbattbey^are. interest passe«) are where the estate in remainder is 
limited to take effect, either to a dubious and uncertain 
person, or upon a dubious and uncertam eimit', and the 
true definition of a contingent remainder seems now es« 
established to be, that it is a remainder linuted so as to 
depend on an event or condition which may never happen 
to be performed till after the determination of the pre- 
ceding estate ;** whereas a vested remainder is where there 
is a present capacity of taking effect in possession if the 
particular estate were to determine. By these rules evwy 
remainder should be tried, to ascertain whether a re- 
mainder be vested or contingent. 

» 1 Rep. 138. u Feame Cont. Rem. p, 3, 215, 

t 3 Rep. 21. 7lhedit. 



Ch. V.l BSTATBS IN RBMAINDBR. SO 

Firsts they may be limited to a dubious and uncertain instancei or 
person. As if A. be tenant for life, with ren^ainder to mnalndri, 
B/s eldest son (then unborn) in tail } this is a contingent person is mo- 
remainder, for it is uncertain whether B. will have a son 
or no ; but the instant that a son is bom, the remainder 
is no longer contingent, but vested. Though, if A. had 
died before the contingency happened, that is, before B/s 
son was bom, the remainder would haye bisen absolutely 
gone ; for the particular estate was determined before the 
remainder could vest. Nay, by the strict rule (rf law, if 
A. were tenant for life, remainder to his own eldest son in 
tail, and A. died without issue bom, but leaving his wi& 
enseint or big with child, and after his death, a posthu- 
mous son was bom, this son could not take the land, by 
virtue of this remainder! for the particular estate de^ ' 
termined before there was any person in esse, in whom 
the remainder could vest/ But, to remedy this hardship^ Posthnmoot 
it is enacted by statute 10 and 11 W. Ill, c. 16, that uke ilf*r ""'^ 
posthumous children shall be capable of taking in re- 
mainder, in the same manner as if they had been born in 
their father's lifetime ; that is, the remainder is allowed 
to vest in them, while yet in their mother's womb.'' 

This species of contingent remainders, to a person not in JJ^"*'**"^ 
being, must however, according to Blackstone, be limited to biiity. 
some one, that may by common possibility, or potentia pro- 
pinqua, be in esse at or before the particular estate deter- 
mines.* As if an estate be made to A. for life, remainder to [ 1/0 ] 
the heirs of B. 5 now, if A. dies before B., the remainder is at 
an end ; for during B.^s life he has no heir, nemo est haeres 
viveniis : but if B. dies first, the remainder then immedi- 
ately vests in his heir, who will be entitled to the land on the 
death of A. This is a good contingent remainder, for the . 
possibility of B.'s dying before A. is potentia propinqua, 
and therefore allowed in law.^ But a remainder to the 
right heirs of B. (if there be no such person as B. in esse) 
is void.* For here there must two contingencies happen; 
first, that such a person as B. shall be born ; and, secondly, 
that he shall also die during the continuance of the par- 

▼ 3 Rep. 20. y Co. Litt, 378. 

w Balk. 22s ; 4 Mod. 282. ' Hob. 33. 

K 2 Rep. 51. 

fl 2 



100 



KSTATBS IX REMAINDER. 



[Book III. 



Where the 
eveot is on* 
certaia. 



[171] 

Contingent 
remainders 



ticular estate^ which make it potentia remotissima, a 
most improbable possibility. A remsdnder to a man's 
eldest son, who hath none (we have seen) is good; for 
by common possibility, he may have one ; but if it be 
limited in particular to his son John^ or Richard, it is 
bad, if he have no sou of that name ; for it is too 
remote a possibillity that he should not only have a son, 
but a son of a particular name.^ A limitation of a 
remainder to a bastard before it is born, is not good j^ for 
though the law allows the possibility of having bastards, 
it presumes it to be a very remote and improbable con- 
tingency. Thus may a remainder be contingent, on ac- 
count of the uncertainty of the person who is to take it. 

But this doctrine of a possibility on a possibility being 
void, although derived from Lord Coke, <^seems of late to be 
considered untenable. Mr. Preston considers it quaint and 
unintelligible, and is of opinion that a remainder to an 
unborn son of a particular name would be valid ;** and 
Mr. Butler says that at any rate the doctrine must not 
be understood in too large a sense, and cites the case of 
Mautledge v. Dorrily^ where, so far as concerns personal 
estate, it was disregarded. It should be also remarked 
that a limitation to a bastard of which a particular 
woman is pregnant, is valid.^ 

A remainder may also be contingent, where the person 
to whom it is limited is fixed and certain, but the etJcnt 
upon which it is to take effect is vague and \mcertain. 
As, where land is given to A. for life, and in case B. sur- 
vives him, then with remainder to B. in fee ; here B. is a 
certain person, but the remainder to him is a contingent 
remainder, depending upon a dubious event, the uncer- 
tainty of his surviving A. During the joint lives of A. 
and B. it is contingent; and if B. dies first, it never can 
vest in his heirs, but is for ever gone ; but if A. dies first, 
the remainder to B. becomes vested. 

Contingent remainders of either kind, if they amount to 
a freehold, cannot be limited on an estate for years, or any 



a 5 Rep. 51. 

b Cro. Eliz. 509. 

c Co. Litt. 25 b, 184 a. 

^ 1 Prest. Abr. 129. 
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other particular estate, less than a freehold. Thus if land «"«»' ^e lu 

t_ . 1 • i» mited on a 

be granted to A. for ten years, with remainder in fee to freehold, 
the right heirs of B., this remainder is void: but if 
granted to A. for life, with a like remainder, it is good. 
For, unless the freehold passes out of the grantor at the 
time when the remainder is created, such freehold re- 
mainder is void : it cannot pass out of him, without vest- 
ing somewhere ; and in the case of a contingent remainder 
it must vest in the particular tenant, else it can vest no 
where : unless therefore the estate of such particular 
tenant be of a freehold nature, the freehold cannot vest in 
him, and consequently the remainder is void. But a 
right of entry will support a contingent remainder.^ 

Contingent remainders may be defeated^ by destroying how conun- 
or determining the particular estate upon which they de- dlrs myVT 
pend, before the contingency happens whereby they be- **^**^* ' 
come vested.* Therefore when there is tenant for life, 
with divers remainders in contingency, he may not only 
by his death, but by feoffment, and also fine or recovery 
(when these assurances existed), by surrender, or other 
methods, destroy and determine his own life-estate, before 
any of those remainders vest, the consequence of which 
is, that he utterly defeats them all. As, if there be tenant 
for life, with remainder to his eldest son unborn in tail, 
and the tenant for life, before any son is born, surrenders 
his life-estate, he by that means defeats the remainder in 
tail to his son : for his son not being in esse, when the 
particular estate determined, the remainder could not then 
vest ; and, as it could not vest then, by the rules before 
laid down, it never can vest at all. In these cases therefore 
it is necessary to have trustees appointed to preserve the 
contingent remainders ; in whom there is vested an estate in 
remainder for the life of the tenant for life, to commence 
when his estate determines. If therefore his estate for 
life determines otherwise than by his death, the estate of 
the trustees, for the residue of his natural life, will then [ 172 ] 
take effect and become a particular estate inpossession,suffi« 
cient to support the remainders depending in contingency. 
But equitable contingent remainders cannot be destroyed 2"PJi^^^ 
by any act of the tenant for life ; and the Real Property «>e Real Pi» 

S 1 Rep. 130. h Fearne Coot, Rem. 2S6, 7th ed. ^ 1 Rep. 66, 135. 
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perty Com- Commissioners propose^ to establish the same rule with 

miBsioncri. -, .1 

respect to legal contmgeut remamdert. 
How con. A contingent remainder is not transferrable at law^ ex- 

mXdir7may ccpt by wajT of cstoppel (and for this purpose a fine was 
fe^rrS?"" usually employed, adthough a deed was sufficient) ^ But 
equity has not adopted this rule of law, and has allowed 
contingent remainders to be transferrable, or (which is the 
same thing) capable of being bound by contract. It is 
proposed^ to abolish this distinction, and to render them 
transferrable at law also. Of course, vested remainders may 
be transferred at present, as well at law as in equity. 
deviSl?'^ 1*1 devises by last will and testament, (which, being 

often drawn up when the party is inops consilii, are always 
more favoured In construction than formal deeds, which 
are presumed to be made with great caution, fore-thought, 
and advice) in these devises, I say, remainders may be 
created in some measure contrary to the rules before laid 
down as existing at common law : though our lawyers will 
not allow such dispositions to be strictly remainders ; but 
call them by another name, that of executory devises^ or 
devises hereafter to be executed. 
What they ^^ cxccutory dcvisc is such a liofiitation of a future 
estate or Interest in lands or chattels, (though in the case 
of chattels it is more properly an executory bequest) as 
the law admits in the case of a will, though conteary to 
the rules of limitation in conveyances at common law.^ 
Y,«^j''^^l^ It differs from a remainder at common law in three very 
remainder. Qja^|.g^jgQ points ! I . That it nccds uot any particular estate 
[ 173 ] to support it. 2. That by it a fee-simple or other less 
estate may be limited after a fee-simple* 3. That by 
this means a remainder may be limited of a chattel interest, 
after a particular estate for life created in the same. 
Executory d«- \^ ^hc first casc happeus when a man devises a future 
Stti^to iu V estate to arise upon a contingency | and, till that contin- 
portiu gency happens, does not dispose of the fee -simple, but 
leaves it to descend to his heir at law. As if one devises 
land to a feme- sole and her heirs, upon her day of mar- 
riage: here is in eflfect a contingent remainder with- 

1 Third Real Property Report. 181 ; Bensley v. Burdon, 2 Sim. and 

J Doe V. Martyn, 8 B. and C. 497} Sta. 519 j 2 B. and Ad. 278. 
Ckristnuu v. Oliver ^ 10 B. and C. ^ Fearne, Ex. De?. 386, 7th edit. 
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out any particular estate to support it; a freehold 
commencing in fatuto. This limitation would be void 
in a deed, which operated by virtue of the common law, 
(although it would be valid in a deed taking effect under 
the statute of uses,) but it is good at common law^ in a 
will, byway of executory devise." For, since by a devise 
a freehold may pass without corporal tradition or livery 
of seisin, (as it must do, if it passes at all) therefore it 
may commence in futuro ; because the principal reason 
why it cannot commence in futuro at common law, is the 
necessity of actual seisin, which always operates in prae- 
senti, ' And, since it may thus commence in futuro, there 
is no need of a particular estate to support it; the only 
use of which is to make the remainder, by its unity with 
the particular estate, a present interest. And hence also 
it follows, that such an executory devise, not being a 
present interest, cannot be barred by a recovery, suffered 
before it commences ." 

2. By executory devise a fee, or other less estate, may fixecutory, 
be limited after a fee^ And this happens where a devisor after a fee. 
devises his whole estate in fee, but limits a remainder 
thereon to* commence on a future contingency. As if a 
man devises land to A. and his heirs ; but if he dies be- 
fore the age of twenty-one, then to B. and his heirs : 
this remainder, though void in a deedj (which operates by 
virtue of the common law, although valid, as we have 
seen, byway of springing use,) is good at common law by 
way of executory devise.® But, in both these species of 
executory devises, the contingencies ought to be such as 
may happen within a reasonable time ; as within one or 
more life or lives in being, or within a moderate term of 
years ; for courts of justice will not indulge even wills, so [ 174 ] 
as to create a perpetuity, which the law abhors ;p because ^ *y,JJf^^,j 
by perpetuities, (or the settlement of an interest, which beiimited 

111., • -..1 within a cer. 

shall go in the succession prescribed, without any power taiu Umc. 
of alienation^) estates are made incapable of answering 
those ends of social commerce, and providing for the 
sudden contingencies of private life, for which property 
was at first established. The utmost length that has been 

» Fonbl. Eq. vol. 2, p. 86. « 2 Mod. 289. See ante, p. 93. 

« 1 Sid. 153. p 12 Mod. 287 ; I Vern. 164'. 

n Cro. Jac. 593. q Salk. 229. 
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hitherto 'allowed^ for the contingency of an executory 
devise of either kind to happen in^ is that of a life or 
lives in being, and one- and -twenty years afterwards ; and 
the ordinary period of gestation, where gestation exists ; 
but where [gestation does not exist, then for a life and 
lives in being and twenty-one years afterwards only ; but 
this term of twenty-one years may be a term in gros8> 
and without reference to the infancy of any person who 
is to take under such limitation, or of any other person/ 
Eiecntory de- 3.^By exccutory dcvlse a term of years may be given 
of yean. * to onc man for his life, and afterwards limited over in re- 
mainder to another, which could not at law be done by 
deed : for by law the first grant of it, to a man for life, 
was a total disposition of the whole term ; a life estate 
being esteemed of a higher and larger nature than any 
term of years." And, at first, the courts were tender, 
even in the case of a will, of restraining the devisee for 
life from aliening the term ; but only held, that in case he 
died without exerting that act of ownership, the remainder 
over should then take place :* for the restraint of the power 
of alienation, especially in very long terms, was introduc- 
ing a species of perpetuity. But, soon afterwards, it was 
held,*^ that the devisee for life hath no power of aliening 
the term, so as to bar the remainder-man : yet, in order 
to prevent the danger of perpetuities, it was settled^ that 
though such remainders may be limited to as many per- 
sons successively as the devisor thinks proper, yet they 
[ 175 ] ntiust all be in esse during the life of the first devisee ; for 
then all the candles are lighted and are consuming together^ 
and the ultimate remainder is in reality only to that re- 
mainder-man who happens to survive the rest : and it was 
also settled, that such remainder may not be limited to 
take effect, unless upon such contingency as must happen 
(if at all) during the life of the first devisee.^ 
M^mnuil^ But Courts of Equity allow such limitations of a trust 

Md 'promT** term, even in a deed/ And it should be here observed, 

r Bengough r. Edridge, 1 Sim. 267; v 1 Sid. 451 . 

CadeU v. Palmer, 10 Bing. 140. w Skinn. 341 ; 3 P. Wms. 358. 

• 8 Rep. 95. X Wlarmstrey yJTanfield, 1 Cha. 

t Bro. tit. Chattels, 23.; Dyer, 74. Rep. 1 6 ; Mastenburgh y, Aih, 1 Vem. 

V Dyer, 35B ; 8 Rep. 96. 234 ; IFonbl. Eq. 214. 
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that by the 39 and 40 G. III. c. 98, it is enacted that no 
person shall, by any deed will, or other mode, settle or 
dispose of any real or personal property, so that the 
rents and profits may be wholly or partially accumulated 
for a longer term than the life of the grantor, or the term 
of twenty-one years after the death of the grantor or 
testator, the minority of any person who shall be living 
or en ventre sa mere at the death of the grantor or the 
testator, or the minority of any persons who would be 
beneficially entitled to the profits under the settlement, if 
of full age. All directions to accumulate rents or interest 
beyond those periods are void, except for the purpose of 
paying debts, raising portions for children, or touching 
the produce of timber .^ 

Thus much for such estates in expectancy as are 
created by the express words of the parties themselves ; 
the most intricate title in the law. There is yet another 
species, which is created by the act and operation of the 
law itself, and this is called a reversion. 

III. An estate in reversion is the residue of an estate ^r^SJf^at 
left in the grantor, to commence in possession after the "*•• 
determination of some particular estate granted out by 
him." Sir Edward Coke* describes a reversion to be the 
returning of land to the grantor or his heirs after the 
grant is over. As, if there be a gift in tail, the reversion 
of the fee is, without any special reservation, vested in 
the donor by act of law ; and so also the reversion, after 
an estate for life, years, or at will, continues in the lessor. 
For the fee-simple of all lands must abide somewhere; 
and if he, who was before possessed of the whole, carves 
out of it any smaller estate, and grants it away, whatever 
is not so granted remains in him. A reversion is never 
therefore created by deed or writing, but arises from con- 
struction of law ; a remainder can never be limited, unless 
by either deed or devise. But both are equally transfer- 
able, when actually vested, being both estates in praesenti, 
though taking effect injuturo. 

The doctrine of reversions is plainly derived from the 
feodal constitution. For, when a feud was granted to a 

y See Thelusson v. Woodford, 4 Vcs. » Co. Litt. 22. 
jun. 227; 11 V». 112. » 1 Init. 142. 
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man for life^ or to him and his issue male, rendering 
either rent or other services ; then^ on his death or the 
failure of issue male, the feud was determined and resulted 
[ 176 ] back to the lord or proprietor, to be again disposed of at 
Incidents of a his pleasure. And hence the usual incidents to reversions 
" are said to he fealty and rent. When no rent is reserved 
on the particular estate, fealty however results of course, 
as an incident quite inseparable, and may be demanded as 
a badg^ of tenure, or acknowledgment of superiority; 
being frequently the only evidence that the lands are 
holden at all. Where rent is reserved, it is also inci- 
dent; though not inseparably so, to the reversion.** The 
rent may be granted away, reserring the reversion ; and 
the reversion may be granted away, reserving the rent^ 
by special words : but by a general grant of the reversion 
the rent will pass with it, as incident thereunto ; though 
by the grant of the rent generally, the reversion will not 
pass. The incident passes by the grant of the principal, 
but not e converse : for the maxim of law is ^'accessorium 
non ducity sed sequitur^ suum prindpale."^ 
Reveniani Thcse incidental rights of the reversioner, and the 
uuguubed^ respective modes of descent, in which remainders very 
den! '**"* "' frequently dlflfer from reversions, have occasioned the law 
to be careful in distinguishing the one from the other, 
however inaccurately the parties themselves may describe 
them. For if one, seised of a paternal estate in fee, 
makes a lease for life, with remainder to himself and his 
heirs, this is properly a mere reversion,* to which rent 
and fealty shall be incident; and which shall only descend 
to ""the heirs of his father's blood, and not to his heirs 
general, as a remsdnder limited to him by a third person 
would have done;® for it is the old estate, which was 
originally in him, and never yet was out of him. And 
so likewise, if a man grants a lease for life to A., reserv- 
ing rent, with reversion to B. and his heirs, B. hath a 
remainder descendible to his heirs general, and not a re- 
' version to which the rent is incident; but the grantor 
. shall be entitled to the rent, during Ihe continuance of 
A.'s estate/ 

^ Co. Litt. 143: ^ e 3 Lev. 407. 

c Ibid, 151, 152. f 1 And. 23. 

i Cro.Eliz. 321. 
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In order to assist such persons as have any estate in [ 177 ] 
remainder^ reversion, or expectancy, after the death of Jj^^^^jj^' ^JJ 
others, against fraudulent concealments of their deaths, it ordered u>be 
is enacted by the statute 6 Ann. c. 18, that all persons on 
whose lives any lands or tenements are holden, shall (upon 
. application to the coutt of Chancery and order made there- 
upon) once in every year, if required, be produced to the 
court, or its commissioners ; or, upon neglect or refusal, 
they shall be taken to be actually dead, and the person 
entitled to such expectant estate may enter upon and 
hold the lands and tenements, till the party shall appear 
to be living. 

Before we conclude the doctrine of remainders and re- -Mie doctHne 
versions, it may be proper to observe, that whenever a ^ '"*^**'^* 
greater estate and a less coincide and meet in one and the 
same person, without any intermediate estate,^ the less is 
immediately annihilated ; or, in the law phrase, is said to 
be mergedy that is, sunk or drowned in the greater. Thus, 
if there be tenant for years, and the reversion in fee-sim- 
pie descends to or is purchased by him, the term of 
years is merged in the inheritance, and shall never exist 
any more. But they must come to one and the same per- 
son in one and the same right 3 else, if the freehold be in 
his own right, and he has a term in right of another (en 
auter droit) there is no merger. Therefore, if tenant for 
years dies, and makes him who hath the reversion in fee 
his executor, whereby the term of years vests also in him, 
the term shall not merge ; for he hath the fee in his own 
right, and the term of years in the right of the testator, and 
subject to his debts and legacies. So also, if he who hath 
the reversion in fee marries the tenant for years, there is 
no merger ; for he hath the inheritance in his own right, 
the lease in the right of his wife.^ An estate-tsdl is an 
exception to this rule : for a man may have in his own 
right both an estate- tail and a reversion in fee; and the 
estate-tail, though a less estate, shall not merge in the 
fee.* For estates-tail are protected and preserved from 

S 3 Lev. 437. considers that the position here laid 

^ Flow. 418 ; Cro. Jac. 275 ; Co. down should be qualified. 

Litt. 338 ; but see 4 Leon. 37, and i 2 Rep. 61 ; 8 Rep. 74. 
3 Prest. Conv. pp. 273—278, who 
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[ 178 ] merger by the operation and construction, though not by 
Estate tail not ^^ express words, of the statute dc; donis: which opera- 
menSei^ *io^ ^^^ Construction have probably arisen upon this con- 
sideration; that, in the common cases of merger of estates 
for life or years by uniting with the inheritance, the par- 
ticular tenant hath the sole interest in them, and hath full 
power at any time to defeat, destroy, or surrender them to 
him that hath the reversion ; therefore, when such an estate 
unites with the reversion in fee, the law considers it in 
the light of a virtual surrender of the inferior estate.^ But, 
in an estate-tail, the case is otherwise : the tenant for a 
long time had no power at all over it, so as to bar or to 
destroy it, and now can only do it by certain special 
modes, to be mentioned hereafter:* it would therefore 
have been strangely improvident to have permitted the 
tenant in tail, by purchasing the reversion in fee, to merge 
his particular estate, and defeat the inheritance of his 
issue : and hence it has become a maxim, that a tenancy 
in tail, which cannot be surrendered, cannot also be merged 
bat on failure in the fcc ; but immediately th« issue can no longer be in- 
privujji^"^ jured, as in tenancy in tail after possibility of issue extmct, 
******' the privilege from merger ceases, as also when the possi- 
one term of bility of inheriting by the issue is done away with.* It is 
JSJJe"!'' now settled that one term of years may merge in another,"^ 
anotiier. ^^^ ^ ^ terms of ycars are equal in the eye of the law, a 
term of 1000 years may merge in a term of one year, if 
the latter be the term in reversion. This doctrine is of 
much practical importance, particularly in marriage settle- 
ments, where terms are frequently created, 

J Cro. Eliz. 202. n ffughga v. Robotham, Cro. Ellz. 

k See Book iV. ch. 9. 303 ; Stephens v. Bridges, 6 Mad. 66 ; 

1 3 Prest. Cony. 360—363. and see 3 Prest. Conr. 183, 
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CHAPTER THE SIXTH. 

[179] 
OF ESTATES IN SEVERALTY, JOINT-TENANCY, 

COPARCENARY, and COMMON. 



Wb come now to treat of estates, with respect to the num- Estatei may 
ber and connexions of their owners, the tenants who occupy verauy,in 
and hold them. And, considered in this view, estates of in'c^raS^' 
any quantity or length of duration, and whether they be common. " 
in actual possession or expectancy, may be held in four 
different ways j in ^severalty, in joint-tenancy, in coparce- 
nary, and in common. 

I. He that holds lands or tenements in severalty ^ or is J;^^^^^^ *" 
sole tenant thereof, is he that holds them in his own right 

only, without any other person being joined or connected 
with him in point of interest, during his estate therein. 
This is the most common and usual way of holding an 
estate ; and therefore we may make the same observations 
here, that we did upon estates in possession, as contradis- 
tinguished from those in expectancy, in the preceding 
chapter : that there is little or nothing peculiar to be re- 
marked concerning it, since all estates are supposed to be 
of this sort, unless where they are expressly declared to 
be otherwise ; and that in laying down general rules and 
doctrines, we usually apply them to such estates as are 
held in severalty. I shall therefore proceed to consider 
the other three species of estates, in which there are always 
a plurality of tenants. 

II. An estate in joinMenancy is where lands or tene- ii. Ettateiin 
ments are granted to two or more persons, to hold in fee- •^®*°"'"*"^' 
simple, for life, for years, or at will. In consequence of f 180 ] 
such grants an estate is called an estate in joint-tenancy,* 

• Litt. sec. 277. 
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and sometimes an estate in jointure^ which word as well 

as the other signifies an union or conjmiction of interest; 

though in common speech the termjointure^ is now usually 

confined to that joint estate, which by virtue of the statute 

27 Hen. VIII. c. 10, is frequently vested in the husband 

V and wife before marriage, as a full satisfaction and bar of 

the woman's dower.** 

Who may b« Blackstouc lays it down, that lands may be granted to 

ill tail. two or more persons as joint tenants in tail; but as be 

mentions afterwards^ this cannot be unless the donees can 

lawfully intermarry. Thus if lands be limited to[two men or 

two women in tail, as to John and Robert, and to the heirs 

of their bodies begotten ; or to Ann and Mary, and the heirs 

of their two bodies begotten ; John and Robert in the one 

case, and Ann and Mary in the other, will have a joint 

estate for the term of their lives, and on the death of the 

survivor, the issue of each shall take a moiety of the lands .^ 

In unfolding this title, and the two Remaining ones in 

the present chapter, we will first inquire, how these estates 

may be created '^ next, their properties and respective in- 

cidents ; and lastly, how they maybe severed or destroyed, 

"riTIii'^'ma ^ • '^^® creation of an estate in joint-tenancy dep^n^ on 

iM created, the Wording of' the deed or devise by which the tenants 

claim title ; for this estate can only arise by purchase of 

grant, that is, by the act of the parties, and never by the 

mere act of law. Now, if an estate be given to a plurality 

of persons, without adding any restrictive, exclusive, or 

explanatory words, as if an estate be granted to A. and B. 

and their heirs, this makes them immediately joint- tenants 

in fee of the lands. For the law interprets tbe grant so 

as to make all parts of it take effect, which can only be 

done by creating an equal estate in them both. As there* 

fore the grantor has thus united their names, the law gives 

them a thorough union in all other respects. For, 

The proper. 2. The properties of a joint estate are derived from its 

taaaiicy arfe unity, which is fourfold ; the unity of interest, the imity 

derived from * ' ^ j ^ ^ 

lu unities, of titU, the imlty of timey and the unity o{ possession : or, 
in other words, joint-tenants have one and the same in- 
terest, accruing by one and the same conveyance, com- 

b See page 68. 545, cit. 2 P. Williams^ 530, and 

c Litt. sec. 283, sec. 286; Co. jww/, p. 122. 
Litt. 182 b.; Cook v. Coo*, 2 Vern. 
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mencing at one and the same time, and held by one and 
the same undivided possession. 

First, they must have one and the same interest. One {itJJJ^^®' 
joint- tenant cannot be entitled to one period of dura- 
tion or quantity of intereist in lands, and the other to a 
different; one cannot be tenant for life, and the other for [ 181 J 
years ; one cannot be tenant in fee, and the other in tail.^ 
But, if land be limited to A. and B. for their lives, this 
makes them joint-tenants of the freehold ; if to A. and B. 
and their heirs, it makes them joint-tenants of the in- 
heritance.^ If land be granted to A. and B. for their lives, 
and to the heirs of A. : here A. and B. are joint-tenants 
of the freehold during their respective lives, and A. has 
the remainder of the fee in severalty : or, if land be given 
to A. and B., and the heirs of the body of A. ; here both 
have a joint estate for life, and A. hath a several remainder 
in tail/ Secondly, joint-tenants must also have an unity J;,^""^ ^^ 
of iiile: their estate must be created by one and the 
same act, whether legal or illegal 5 as by one and the same 
grant, or by one and the same disseisin.^ Joint-tencuicy 
cannot arise by descent or act of law; but merely by '- 
purchase, or acquisition by the act of the pj«^y ; and, 
unless that act be one and the same, the two tensmts would 
have different titles ; and if they had different titles, one 
might prove good, and the other bad, which would abso- 
lutely destroy the jointure. Thnrdly, when the estates take 3 u„uy «f 
rfFect under the common law, there must also be an unity ^2*^'t;,*f,7i*** 
of time : their estates must be vested at one and the same «i«ce«»ary. 
period, as well as by one and the same title. As in case 
of a present estate made to A. and B. ; or a remainder in 
fee to A. and B. after a particular estate; in either ease 

A, and B, are joint-tenants of this present estate, or this 
vested remainder. But if, after a lease for life, the re- 
midnder be limited to the heirs of A. and B. ; and during 
the continuance of the particular estate A. dies, which 
vests the remainder of one moiety in his heir ; and then 

B. dies, whereby the other moiety becomes vested in the 
heir of B. : now A.'s heir and B.'s heir, are not joint- 
tenants of this remainder, but tenants in common ; for 

^ Co. Liu. 188. f Ibid. sec. 285. 

e Liu. sec. 277. f /6tV.«fC. 278 
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[ 182 



Unity of 
possesftlon. 



Tenancy by 
entireties. 



one moiety vested at one time^ and the other moiety 
vested at another.^ But unity of time is not [a neces- 
sary incident to estates taking effect under the Statute of 
Uses^ or by executory devise. In these estates the seisin 
will remain in the releasee to uses^ or the heir at law until 
the uses arise. Thus where a feoffment was made to the 
use of a man, and such wife as he should afterwards 
marry, for the term of their lives^ and he afterwards 
married ; in this case it seems lo have been held that the 
husband and wife had a joint-estate, though vested at 
J different times ;* because the use of the wife's estate re- 
mained in the releasee to uses till the intermarriage ; and 
then had relation back, and took effect from the original 
time of creation. Thus also lands were limited to the follow- 
ing uses, to A. and B. his wife, for their lives, remainder 
to their first and other sons in tail, remainder to the issues 
female of their bodies begotten. A. had two daughters, Anne 
and Martha. Martha died without issue, and afterwards 
Anne died. And it was held that Anne and Martha took 
as joint-tenants fqr life, with several inheritances, and the 
time of vesting was thought unimportant.^ And in a 
subsequent case Lord Thurlow held that the vesting of 
the estate at different times would not prevent joint- 
tenancy.*^ Lastly, in joint- tenancy there must be an 
unity of possession. Joint-tenants are said to be seised 
per my et per tout y by the half or moiety y and by all; 
that is, they each of them have the entire possession, as 
well of every parcel as of the whole} They have not, 
one of them a seisin of one half or moiety, and the other 
of the other half or moiety ; neither can one be exclusively 
seised of one acre, and his companion of another ; but 
each has an undivided moiety of the whole, and not the 
whole of an undivided moiety .°* And therefore, if an 
estate in fee be given to a man and his wife, they are 
neither properly joint- tenants, nor tenants in conmion; 



h Co. Litt. 188. 

i Dyer 340; 1 Rep. 101. 

J Etarl of Sunex v. Temple^ 1 Lord 
Raym. 310 ; Oatesv, Jtickson, 2 Stra. 
1172. 

fc Strattm v. Best, 2 Bro. C. C. 



233 ; and see Moggy, Mogg, 1 Merir. 
654. 

1 Litt. sec. 288 ; 5 Rep. 10. 

m Quilibei totum tenet el mihilte^ 
net; scilicet, totum in communi, et 
nihil separatum per sc. Bract. /. 5, 
tr, 5, c. 26. 



CH. VI.] OF ESTATES IN JOI NT-TENANCY. 113 

for husband and wife being considered as one person 
in law, they cannot take the estate by moieties, but both • 
are seised of the entirety, per tout et non per my ; the 
consequence of which is, that neither the husband nor 
the wife can dispose of any part without the assent of the 
other, but the whole must remain to the survivor." 

Upon these principles of a thorough and intimate union conseqaencei 

/ ^ . 1 , 1 of the unity of 

of mterest and possession, depend many other conse- poascssion of 

j.r,..:,...^ •,, . . Joint teuanu. 

quences and mcidents to the joint-tenants estates. It 
two joint- tenants let a verbal lease of their land, reserving 
rent to be paid to one of them, it shall enure to both 
in respect of the joint reversion.® If their lessee sur- 
renders his lease to one of them, it shall also enure to 
both, because of the privity, or relation of their estate.P. 
On the same reason, livery of seisin, made to one joint- 
tenant shall enure to both of them ;<» and the entry, or 
re-entry, of one joint-tenant is as effectual in law as if it 
were the act of both.' In all actions also, relating to their 
joint estate, one joint-tenant cannot sue or be sued with- 
out ioininff the other ;* and, until very recently, thfe Pasfeision of 
possession of one joint- tenant was the possession or the nant,nottbe 
other or others, but this is altered by the 3 and 4 W. IV. JJJ"""*''" ^^ 
c. 27, s. 12, by which it is enacted, that when any one 
or more of several persons entitled to any land or rents, 
as joint- tenants, have been in possession or receipt of the 
entirety, or more than his or their undivided share or 
shares of such land, or of the profits thereof, or of such 
rent, for his or their own benefit, or for the benefit of any 
person or persons other than the person or persons en- 
titled to the other share or shares of the same land or 
rent, such possession or receipt shall not be deemed to 
have been the possession or receipt of or by such person 
or persons or any of them. But if two or more joint- 
tenants be seised of an advowson, and they present 
different clerks, the bishop may refuse to admit either : 
because neither joint-tenant hath a several right of pa- 
tronage, but each is seised of the whole ; and, if they 

n Litt. sec. 665 ; Co. Litt. 187 ; P ibid, 192 

Bro. Abr. tit Cui in vita, 8 ; 2 Vem. ^ Ibid, 49. 

120 ; 2 Lev. 39. ' Ihid, 319, 364. 

•Co. Litt. 214. •/5w/. 195. 

I 
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do not both agree within six months, the right of pre* 
sentation shall lapse. But the ordinary may, if he pleases, 
admit a clerk presented by either, for the good of the 
church, that^^diyine service may be regularly performed : 
which is no more than he otherwise would be entitled to 
do, in case their disagreement continued, so as to incur a 
lapse ; and, if the clerk of one joint tenant be so ad- 
mitted, this shall keep up the til^ in both of them ; in 
respect of the privity and union of their estate.^ Upon 
the same ground it is held, that one joint-tenant cannot 
have an action against another for tresspass, in respect of 
his land,^ for each has an equal right to enter on any part 
of it. But one joint-t^iant is not capable by himself to 
do any act, which may tend to defeat or injure the estate 
of the other ; as to let leases or to grant copyholds ;^ and 
if any waste be done, which tends to the destruction of 
the inheritance, one joint-tenant may have an action of 
waste against the otha*, by construction of the Statute 
of VVestm. 2. c. 22.^^ So too, though at common law 
no action of account lay for one joint-tenant against 
another, unless he had constituted him his bailiff or re- 
ceiver,y yet now by the statute 4 Ann, c, 16, joint-tenants 
may have actions of account against each other, for re- 
ceiving more than their due share of the profits of the 
tenements held in joint^tenancy, or as is now more usual^ 
may file a bill in equity for an account." 

From the same principle also arises the remaining 
ofmniil^^ grand incident of joint estates; tfiz. the doctrine of survi^ 
****•*• varship : by which when two or more persons^are seised of 

a joint estate, of inheritance, for their own lives, or per 
aufer vie, or are jointly possessed of any chattael interest, 
the entire tenancy upon the decease of any of them re- 
mains to the survivors, and at length to the last survivor ; 
and he shall be entitled to the whole estate, whatever it 
be, whether an inheritance or a common freehold only, or 
[ 184 ] even a less estate.* This is the natural and r^ular con- 
sequence of the union and entirety of their interest. The 

t Co. Litt. 185. Y Co. Litt. 200. 

▼ 3 Leon. 262. s Lorimer r. Larimer, 5 Mad. 369^ 

w 1 Leon. 234. a Litt. sec. 280, 281. 

X 2 Inst. 403. 
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interest of two joint-tenants is not only equal or similar^ 
but also is one and the same. One has not originally a 
distinct moiety from the other ; but^ if by any subsequent 
act (as by aUenaition or forfeiture of either) the interest 
becomes separate and distinct^ the joint-tenancy instantly 
ceases. But> while it conttuues^ each of two joint-tenants 
has a concurrent interest in the whole ; and therefore, on 
the death of his companion^ the sole interest in the whdle 
remains to the survivor. For the interest, which t^e 
survivor originally bad> is clearly not devested by the 
death of his companion; and no other person can now 
claim to have 9l Joint estate with him, for no one can now 
have an interest in the whole, accruing by the same title^ 
and taking eflect at the same time with his own ; neither 
can any one claim a separate interest in any part of the 
tenements ; for thai; would be to deprive the survivor of 
the right which he has in all, and every part. As there- 
fore the survivor's original interest in the whole still re- 
mains ; and as no one can now be admitted, either jointly 
or severally, to any share with him therein ; it follows, that 
his own interest mast now be entire and several, and tiiat 
he shall alone be entitled to the whole estate (whatever it 
be) that was created by the original grant. 

This right of survivorship is called by our ancient au- 
thors^ the Jtes accrescendi^ because the right, upon the 
death of one joint t^iant, accumulates and increases to 
the survivors j or, as they themselves express it, ^^pars ilia 
communis aecrescit superstiiibus de persona in personam, 
usque ad utHmam superstitem. And this jus accrescendi 
ought to be mutual ; which I apprehend to be one reason 
why neither the King,« nor any corporalion,<^ can be a 
joint-tenant with a private person. For here is no mu- 
tuality: the private person has not even the remotest 
chance of being seised of the entirety, by benefit of survi- 
vorship ; for the King and the corporation can never die. 

3. We are, lastly, to inquire, how an estate in joint- .[ 185 J 
tenancy may be severed and destroyed. And this may be JJSJiicJ my 
done by destropng any of its constituent unities. 1 . That ^ ^^^y^*"^ 

b Bract. /. 4, fr. 3, c 9, sec. 3 ; c Co. Litt. 181 b, 190 ; Finch. L. 

Flete. /. 3, c. 4. 83 

^ 2 hvr, 12. 

I 2 
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of timCy which respects only the original commencement 
of the joint-estate, cannot indeed, (being now past) be 
affected by any subsequent transactions. But, 2. The 
joint- tenants' estate may be destroyed, without any aliena- 
tion, by merely disuniting their possession. For joint- 
tenants being seised per my et per tout^ every thing that 
tends to narrow that interest, so that they shall not be 
seised throughout the whole, and throughout every part, is 
a severance or destruction of the jointure. And therefore, 
if two joint-tenants agree to part their lands, and hold 
them in severalty, they are no longer joint-tenants ; for 
they have now no joint-interest in the whole, but only a 
several interest respectively in the several parts. And for 
that reason also, the right of survivorship is by such 
separation destroyed.® By common law all the joint- 
tenants might agree to make partition of the lands, but 
one of them could not compel the other so to do :^ for, 
this being an estate originally created by the act and agree- 
ment of the parties, the law would not permit any one or 
more of them to destroy the united possession without a 
similar universal consent. But by the statutes 31 Hen. 
VIII. c. 1 . and 32 Hen. VIII. c. 32, joint tenants, either of 
inheritances or other less estates, were compellable by writ 
of partition to divide their lands .^ However by the 3 & 4 
W. 4, c. 27, s. 36, no writ of partition shall be brought after 
the 31st of December 1834; and before the writ was thus 
abolished, the usual mode of enforcing a partition which 
is now the only mode, was by bill in equity, praying that - 
a commission might issue, under which a partition might 
be effected. 3. The jointuxe may be destroyed by de- 
stroying the unity of title. As if one joint-tenant alienes 
and conveys his estate to a third person : here the joint- 
tenancy is severed, and turned into tenancy in common;^ 
(and in equity a covenant to convey for a valuable consi- 
deration will be sufficient,*) for the grantee and the remain - 

« Co. Litt. 188, 193. bent, sedcerti ex his, dividere desidc' 

f Litt. sec. 290. rant; hoc Judicium inter eos accipi po- , 

g Thus, by the civil law, nemo in- test. (Ff. 10, 3, 8.) 

Vitus compellitur ad communionem. h Litt.. sec. 292, 

(l^r. 12, 6, 26, sec. 4). And again : i Brown v. Raindle, 3 Ves. 257. 
*t non omnes qui rem commuTiem ha- 
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ing joint-tenant hold by different titles, (one derived from 
the original^ the other from the subsequent grantor) though, 
till partition made, the unity of possession continues. But a 
devise of one's share by wiU is no severance of the jointure : 
for no testament takes effect till after the death of the [ 186 ] 
testator, and by such death the right of the survivor (which 
accrued at the original creation of the estate^ and has 
therefore a priority totheotherJ) is already vested.'' 4. It 
may also be destroyed, by destroying the unity of interest. 
And therefore, if there be two joint-tenants for life, and 
the inheritance is purchased by or descends upon either, 
it is a severance of the jointure :' though, if an estate is ori- 
ginally limited to two for life, and after to the heirs of one of 
them, the freehold shall remain in jointure, without merg- 
ing in the inheritance ; because, being created by one and 
the same conveyance, they are not separate estates, (which 
is requisite in order to a merger) but branches of one 
entire estate."' In like manner, if a joint-tenant in fee 
makes a lease for life of his share, this defeats the jointure ;° 
for it destroys the unity both of title and of interest. 
And, whenever or by whatever means the jointure ceases 
or is severed, the right of survivorship or Jus accrescendi 
the same instant ceases with it.° Yet, if one of three 
joint-tenants alienes his share, the two remaining tenants 
still hold their parts by joint-tenancy and survivorship :p 
and, if one of three joint-tenants releases his share to one 
of his companions, though the joint-tenancy is destroyed 
with regard to that part, yet the two remaining parts are 
still held in jointure ;^ for they still preserve their original 
constituent unities. But when, by any act or event, dif- 
ferent interests are created in the several parts of the 
estate, or they are held by different titles, or if merely the 
possession is separated ; so that the tenants have no longer 
these four indispensible properties, a sameness of interest, 
and undivided possession, a title vesting at one and the 

' j Jus accrescendi pra^ertur uUimae o Nihil de re accresit ei, qui nihil in 

fpobmtati, Co. Litt. 185. re quando jus accresceret habef. Co. 

k Litt. sec. 287. Litt. 188. 

1 Cro. Eliz. 470. P Litt. sec. 294. 

n 2 Rep. 60 ; Co. Litt. 182. q Tbid, sec. 304. 

n Litt. sec. 302, 303. 
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same time^ and by one aad tbe same act or grants the 

jointure is instanliy dissolved. 
[ 187 ] In general it is advantageous for the joint-tenants to dis- 
AdviougBi solve the jointure ; since thereby the right of survivorship 
?.<~.*f . i^ taken away^ and each may transmit his own part to his 

dissolving tbe - . 'J, ^, . ^ . . -i. i 

joiDtore- own heirs. oometimes however it is oisaavantageous to 
dissolve the joint estate : as if there be joiiit<^tenatits for 
life^ and they make partition, this dissolves the jointure ; 
and, though before they each of them had an estate in the 
whole for their own lives and the life of their companion, 
now they have an estate in a moiety only for their own 
lives merely ) and, on the death of eith^> tbe reversioner 
shall enter on his moiety/ And thereforei if there be two 
joint*tenants for life, and one grants away his part for the 
life of his companion, it is a foi&iture :" for in the first 
place, by the severance of the jointure he has given him- 
self in his own moiety only an estate for his own life; 
and then he grants the same land for the life of another ; 
which grant, by a tenant for his owii life merely, is a for- 
feiture of his estate ;^ for it is creating an estate which 
may by posi^bility last longer than tiiat which he is legally 
entitled to* 
j"iopiret* HI'' An estate held in coparcenary is> where lands of 
""'^' inheritance descend from the ancestor to two or more per- 

don6« It arises either by common law, or particular 
custom. By common law : as where a person seised in 
fee* simple or in fee-tail dies, and his next heirs are two or 
more females, his daughters, cdsters^ aunts^ cousins, or 
their representatives } in this case they shall all inhmt, 
as will be more fuUy shewn, when we treat of descents 
hereafter: and these co-^heirs are then called coparceners^ 
or> for brevity, parceners only*^ Parceners by particular 
custom are where lands descend, as in gavelkind, to all 
the males in equal degree, as sons^ bix)thers> uncles, &c.^ 
And, in either of these cases, all the parceners put together 
make but one heir ', and have but one estate among them.'^ 
[ 188 ] The properties of parceners are in some respect like 
Properties of thosc of joint-teuants 1 ihey having the same unities of 

coparcenary. "^ . ^ ^ g> 

' 1 Jones, 55. " Litt. sec. 241, 242. 

• 4 Leon. 237. ^ Ihid, sec. 265. 

« Co. Litt. 252. V Co. Litt. 163. 



Ch. VL] of bstates in coparcenary. 1 ]9 

interest^ titte, and posgessian. They may sue and be sued 
^ jiNntly for matters rdating to tbeir own lands f and the 
entry of tmt of theia shall hi some cases enure as the 
exxtary of them all J They cannot haye an action of tres- 
pass agamst each other; but hereux they dififer from jomt- 
tesants, that they are also excluded fr<Hn maintaining an 
action of waste ;* for coparceners couid at all times put a 
stcqp to any waste by writ of partition^ but till the statute 
of Henry the VIII. joint-tenaats had no such power. 
Parceners also differ materially from joint-t^iants in four 
other points : 1 • They always claim by descent) whereas 
joint-tenants always claim by purchase. Therefore if '« ^^*^ mr- 

. 1111-11 1 11. <*"«" differ 

two sisters purchase lands, to hold to them and then* rromjoinb. 
heirs, they are not parc^aers^ but joint*tenants z*^ and 
h^ioe it likewise follows, that no lands can be held in 
coparcenary, but elates of inheritance, which ^e of a 
d^cendible nature ', whereas not only estates in fee, but 
for life or years, may be held in joint*-tenancy. 2. Iliere 
is no unity of time necessary to an estate in coparcenary* 
For if a man hath two daughters, to whom his estate 
descends in coparcenary, and one dies before the other $ 
the surviving daughter and the heir of the other, or, when 
both are dead, their two heirs, are still parceners ;^ the 
estates vesting an each of them at different times, though 
it be the same quantity of interest, and held by the same 
title. 3. Parceners, though they have an unityy have not 
an entirety^ of interest. They are properly entitled each 
to the whole of a distinct moiety f and of course there 
is nojHs uccrescendif or survivorship between them $ for 
each part descends severally to their respective heirs;, 
thouj^ the imity of possession continues. And as king 
as the lands continue in a course of descent, and united 
in possession, so long are the tenants therein^ whether 
knale or female, called parceners. But if the possession [ 189 j 
he onoe severed by partition, they are no longer parceners 
but tenants in severalty ; or if one parcener aUenes her 
ihare, though no partition be made, then are the lands no 

X Co. Lift. 164. * Litt. sec. 254. 

y Ibid. 188, 243. ^ Co. Litt. 164, 174. 

* 2 Inst. 403. c uid. 163, 164. 
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longer held in coparcenary^ but in common ^^ ' By the 
3 and 4 W. 4, c. 27, s. 12, the same provision is made 
with respect toj the possession of one coparcener as has 
already been mentioned with respect to that of a joint- 
tenant,* 
Model of Parceners are so -called, saith Littleton,' because they 

effecting a - ^.-i , .. *-i^ . 

partition. may DC Constrained to make partttton. And he mentions 
many methods of making it;» four of which are by con- 
sent, and one by compulsion. The first is, where they 
agree to divide the lands into equal parts in severalty, and 
that each shall have such a determinate part. I'he second 
is, when they agree to choose some friend to make partition 
for them, and then the sisters shall choose each of them her 
part according to seniority of age; or otherwise, as shall 
be agreed. The privilege of seniority is in this case per- 
sonal; for if the eldest sister be dead, her issue shall not 
choose first, but the next sister. But, if an advowson 
descend in coparcenary, and the sisters cannot agree in 
the presentation, the eldest and her issue, nay her hus- 
band, or her assigns, shall present alone, before the 
younger.*^ And the reason given is that the former pri- 
vilege, of priority in choice upon a division, arises from: an 
act of her own, the agreement to make partition; and 
therefore is merely personal : the latter, of presenting to 
the living, arises from the act of the law, and is annexed 
not only to her person, but to her estate also. A third me- 
thod of partition is, where the eldest divides, and then she 
shall choose last ; for the rule of law is, cvjus est divisioj 
alterius est electio. The fourth method is where the sis- 
ters agree to cast lots for their shares. And these are the 
methods by consent. That by compulsion was, where one 
or more sued out a writ of partition against the others ; 
[ 190 1 ^^* ^^ ^^ ^^^^ ^^^^ ^^^ ^^^* ^f partition is now abolished. 
What is not and the mode of enforcing a partition is by bill in equity^^ 
partition!' There are some things which are in their nature im- 
partible. The mansion-house, common of estovers, com- 
mon of piscary uincertain, or any other common without 
stint, shall not be divided ; but the eldest sister, if she 

d Litt. sec. 309. S Sec. 243 to 264. 

• See ante, p. 113. k Co. Lilt. 166 ; 3 Rep. 22. 

f Liu. sec. 241. i See ante, p. 116. 
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pleases^ shall have them^ and make the others a reasonable 
satisfaction in other parts of the inheritance: or^ if that 
cannot be, then they shall have the profits of the thing 
by turns, in the same manner as they take the advowson J 

The estate in co-parcenary may be dissolved^ either by [ 191 ] 
partition, which disunites the possession; by alienation Howcoparce- 
of one parcener, which disunites the title, and may dis- SfswUed. 
unite the interest; or by the whole at last descending 
to and vesting in one single person, which brings it to an 
estate in severalty. 

IV. Tenants in common are such as hold by several and iJi^Sfoii.* 
distinct titles, but by unity of possession ; because none 
knoweth Lis own severalty, and therefore they all occupy 
promiscuously .'^ This tenancy therefore happens, where 
there is a unity of possession merely, but perhaps an 
entire disunion of interest, of title, and of time. For, if 
there be two tenants in common of lands, one may hold 
his part in fee-simple, the other in tail, or for life ; so 
that there is no necessary unity of interest; one may [ 192] 
hold by descent, the other by purchase ; or the one by 
purchase from A., the other by purchase from B. ; so 
that there is no unity of title : one's estate may have been 
vested fifty years, the other's but yesterday, so there 
is no unity of time. The only unity there is, is that of 
possession ; and for this Littleton gives the true reason, 
because no man can certainly tell which part is his own : 
otherwise even this would be soon destroyed. 
. Tenancy in common may be created, either by the Howteoancy 
destruction of the two other estates, in joint- tenancy and may be 
co-parcenary, or by special limitation in a deed or will. 
By the destruction of the two other estates, I mean such 
destruction as does not sever the unity of possession, but 
only the unity of title or interest. As, if one of two joint- 
tenants in fee alienes his estate for the life of the alienee, 
the alienee and the other joint-tenant are tenants in com- 
mon ; for they now have several titles, the other joint- 
tenant by the original grant, and the alienee by the new 
alienation ;* and they also have several interests, the former 
joint -tenant in fee- simple, the alienee for his own life 

j Co. Litl. 164, 165. 1 Litt. sec. 293. 

^ Litt. sec. 299. 
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only. So^ if one joint-tenant gives his part to A« m tail, 
and the other gives his to B. in tul^ the donees are tenants 
incommon^ as holding by different titles^ and convey- 
ances.™ If one of two parceners alieoes, the alienee and 
the remaining parcener are tenants in conunon i^ because 
they hold by diff^ent titles^ the parcener by desc^it, the 
alienee by purchajse. So likewise, if there be a grant to 
two men^ or two women^ and the heirs of their bodies, 
here the grantees shall be joint-tenants of the life^estate, 
but they shall have several inheritances; because they 
cannot possibly have one h^ of their two bodies, as 
might have been the case had the limitation been to a 
man and woman, and the heirs of their bodies begotten :^ 
and in this and the like oaaesi their issues shall be tenants 
in common ) because they must claim by different tides, 
one as heir of A., and the other as heir of B. $ and tliose 
r jQQ n too not titles by purchase, but descent. In short, when- 
ever an estate in jcant*tenancy or coparcenary is dissolved, 
so that there be no pcuHtion made, but the unity of 
possession continued, it is turned into a tenancy in 
common. 
How tenancy ^ tenancy in common may also be created by express 
marile"c?e- imitation in a deed or will : but here care must be taken 
"ted. not to insert words which imply a joint estate 5 and then if 

lands be given to two or more, and it be not joint- tenancy, it 
must be a tenancy in, common. The law at one time 
favoured joint-tenancy rather than tenancy in cixnmon jp 
but this favour has of late been losing ground even at 
law,"! and in courts of equity the leaning is decidedly to- 
wards tenancy in common.' Lemd given to two^, to be 
fadklen the one moiety to one, and the other moiety to tl^ 
Other, is an estate in common;^ and, if (me grants to 
another half his land, the grantor and grantee are also 
tenants in common;^ because, as has been before" observed, 
joint-tenants do not take by distinct halves or moieties ; 

* Utt.«ei3.2y5, ' Lakt i>» Craiock, 3 P. Wms. 

« Sm. 309* 168; ^vdsngr. Xmpe^ 19 V«i* 44; 

o ma, 283. Rijgdm v. VaUier^ ^ V«& aen., S6B fi 

? Salk. 392. Mopley r* Bird^ 3 Ves. 631. 

\ Staples V. Maurice, 4 B. C. C. 580, » Litt. sec. 298. 

arg. Hawes y. Hawes, 1 Wils. 165. t jbia, 299. 

« See page 112 
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aiid by such grants the division and severalty of the 
estate is so plainly expressed^ tiiat it is impossible they 
should take a joint interest in the whole of tiie tenements. 
But a (ieviae to two persons to hold jointly and severalfy^ 
is said to be a joint tenancy f^ because that is necessarily 
Implied ia the word ^^ jointly/' the word "severally" 
perhi^s only implying tihe power of partition $ and an 
estate given to A. a2j4 B^, equally ie be divided between 
them^ though in deeds it hath been said to be a joint-, 
tenancy^^ (for it implies no more than the law has 
annexed to that estate^ vit, divisibility^) yet in wills it is 
certainly a tenancy in common t^ because the devisor may 
be presumed to have meant what is most beneficial to both 
the devisees^ though his meaning is imperfectly expressed. 
And this nicety in the wording of grants makes it the 
most usual as well as the safest way, when a tenancy in 
common is meant to be created> to add express words of [ 194 ] 
exclusion as well as description, and limit the estate to 
A. and B., to hold as tenants in common, and not as 
Joint-tenants. 

As to the incidents attending a tenancy in common ; {"^iJ^'^^®' 
tenants in common, (like joint-tenants) were compellable common, 
by the statutes of Henry VIII. before mentioned," and 
now by bill in equity, to make partition of their lands ; 
which they were not at common law. They pro- 
perly take by distinct moieties, and have no entirety of 
interest ; and therefore there is no survivorship between 
tenants in common. Their other incidents are such as 
merely arise from the unity of possession : and are there- 
fore the same as appertain to joint-tenants merely upon 
that account : such as being liable to reciprocal actions 
of waste, and of account ; by the statute of Westm. 2, 
c. 22, and 4 Ann. c. 16, For by the common law no 
tenant in common was liable to account with his com- 
panion for embezzling the profits of the estate ;* though, 
if one actually turns the other out of possession, an action 
of ejectment wiU lie against him.^ But as for other in- 

▼ Poph. 52. • Page 116. 

y 1 Equ. Cas. Abr. 291. a Co. Litt. 199. 

X 1 P. Wins. 17. ^ Ibid, 200, 
y 3 Rep. 39 5 1 Ventr. 32, 
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cidents of joint-tenants^ which arise from the privity of 
title, or the union and entirety of interest, (such as join- 
ing or being joined in actions,* unless in the case where 
some entire or indivisible thing is to be recovered*) these 
are not applicable to tenants in common, whose interests 
are distinct, and whose titles are not joint but several. 
By the 3 and 4 W. 4, c. 27, s. 12, the same provision is 
made with respect to the possession of one tenant in 
common, as has already been mentioned with respect to 
that of a joint-tenant.® 

How teotncy Estates in common can only be dissolved two ways. 1. 

mty be By Uniting all the titles and interests in one tenant, by 
purchase or otherwise; which brings the whole to one 
severalty : 2. By making partition between the several 
tenants in common, which gives them all respective several- 
ties. For indeed tenancies in common differ in nothing 
from sole estates, but merely in the blending and unity of 
possession. And this finishes our inquiries with respect 
to the nature of estates. 

c Liu. sec. 311. d Co. Litt. 197. « Sec ante, p. 113. 
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BOOK THE FOURTH. 

OF THE TITLE TO REAL PROPERTY. 



CHAPTER THE FIRST. 
OF THE TITLE TO REAL PROPERTY in general. 



The foregoing books having been principally employed in [ 195 ] 
defining the nature ol things real^ in describing the tenures Tiie twe to 
by which they may be holden, and in distinguishing the 
several kinds oi estate or interest that may be had therein • 
I come now to consider, lastly, the title to things real, with 
the manner of acquiring and losing it. 

A title is thus defined by Sir Edward Coke,* titulus est Dettnition of 
jmta causa possidendi id quod nostrum est; or, it is the * 
means whereby the owner of lands hath the just possession 
of his property. 

There are several stages or degrees requisite to form a 
complete title to lands and tenements. We will consider 
them in a progressive order. 

I. The lowest and most imperfect degree of title con- The lowest 
sists in the mere naked possession^ or actual occupation of possewion. 
the estate 5 without any apparent right, or any shadow or 
pretence of right, to hold and continue such possession. 
This may happen, when one man invades the possession 
of another, and by force or surprise turns him out of the 
occupation of his lands ; which is termed a cfmmm," being 
a deprivation of that actual seisin, or corporal freehold of ^Jjj*{f*f; 
the lands, which the tenant before enjoyed. Or it may 
happen, that after the death of the ancestor and before the 
entry of the heir, or after the death of a particular tenant [ 196 ] 
and before the entry of him in remainder or reversion, a 

« 1 Inst. 345. 
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stranger may contrive to get possession of the vacant land, 
and hold out him that had a right to enter. In all which 
cases, and many others that might be here suggested, the 
wrongdoer has only a mere naked possession, which the 
rightful owner may put an end to, by a variety of legal re- 
medies. But in the mean time, tiU some act be done by 
the rightful owner to devest this possession and assert his 
title, such actual possession is, prima facie evidence of a 
legal title in the possessor ; and it may, by length of time, 
and negligence of him who hath the right, by degrees ripen 
into a perfect and indefeasible title. And, at all events, 
without such actual possession no title can be completely 
good. 

TherjgMof H, The ucxt stcp to a good and perfect title is the right 
of possession^ which may reside in one man, while the 
actual possession is not in himself but in another. For if 
a man be disseised, or otherwise kept out of possession, 
by any of the means before-mentioned, though the actual 
possession be lost, yet he has still remaining in him the 
right of possession ; and may exert it whenever he think3 
proper, by entering upon the disseisor, and turning him 
out of that occupancy which he has so illegally gained. 
But this right of possession is of two sorts : an apparent 
right of possession, which may be defeated by proving a 
better; and an actual right of possession, which will stand 
the test against all opponents. Thus if the disseisor, or 
other wrongdoer, dies possessed of the land whereof he so 
became seised by his own unlawful act, and the same de- 
scends to his heir ; now by the common law the heir ob- 
tained an apparent right, though the actual right of pos- 
session resides in the person disseised, and it was not 
lawful for the person disseised to devest this appa- 
parent right 1^ mere entry or other act of his own, but 
only by an action at law.^ For, until the contrary was 
proved by legal demonstration, the law would rather pre- 

r 197 1 ^^"^® ^® right to reside in the heir, whose ancestor died 
seised, than in one who has no such presumptive evidence 
to urge in his own behalf. But it has very recently been 
enacted that no descent cast or discontinuance which shall 

i» LUt. sec. a65« 
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hsre ba{^ened after the 31st day of Decemba*^ 18^, shall 
defeat any right of entry for the recovery <rf land> But if 
he ^ha has the actual right of possession omits to bring 
his possessory action within a competent time^ his ad- 
versary may imperceptibly gain an actual right of pos* 
session^ in consequence of the others' negligence. And by 
this^ and certain other means, the party kept out of pos« 
session may have nothing left in him, but what we are 
next to speak of: viz. 

IIL The mere right c/ property , the jus proprietatisy Th« right of 
without either possession or even the right of possession.. 
This is frequently spoken of in our books under flie name 
of the mere right yjtis merum ; and the estate of Hie owner 
is in such cases said to be totally devested, and put to a 
rigkt.^ A person in this situation may harre the true ul- 
timate property of the lands in himself: but the int^ven- 
tion of certain circumstances, either by his own negli- 
gence, the solemn act of his ancestor, or the determination 
of a court of justice, the presumptive evidence of that 
right is strongly in favour of his ants^onist; who has 
thereby obtained the absolute right of possession* As, in 
the first place, if a pers<m disseised, or turned out of pos- 
session of his estate, neglects to pursue his remedy within 
the time limited by law : by this means Ae disseisor or 
his heirs gain the actual right of possession ; for the law [ 198 ] 
presumes that either he had a good right originally, in 
virtue of which he entered on the lands in question, or 
that since such his entry he has procured a sufficient title ; 
and, therefore, after so long an acquiescence, the lawwiU not 
suffer his possession to be disturbed without inquiring into 
the absolute right of property. Yet, still, if the person 
disseised or his heir hath Hie true right of property re- 
msdning in himself, his estate is indeed said to be tinned 
into a mere right; but, by proving such his better right, 
he may at length recover the lands. Again, if a tenant 
in tail discontinued his estate-tail, by alienating the knd^ 
to a stranger in fee, and died; there the issue in tail had by 
the common law no right of possessionj independent of 4^ 
right of property : for the law presumed prima facie that 

b 3 & 4 W. 4, c. 27, 8. 39. « Co. Litt. 345. 
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the ancestor would not disinherit, or attempt to disin- 
herit, his heir, unless he had power so to do ; and there-- 
fore, as the ancestor had in himself the right of possession, ^ 
and had transferred the same to a stranger, the law would 
not permit that possession now to be disturbed, unless - 
by shewing the absolute right of property to reside in 
another person. The heir therefore in that case had only, 
a mere rights and was strictly held to the proof of it, • 
in order to recover the lands. But the right of entry, as 
we have seen, will not now be taken away by the discon- 
tinuance of the tenant in tail.** Lastly, if by accident, neg- 
lect, or otherwise, judgment was given for either party 
in any possessory action, (that is, such wherein the 
right of possession only, and not that of property, is 
contested) and the other party had indeed in himself: 
the right of property, that was then turned to a mere 
right \ and upon proof thereof in a subsequent action, 
denominated a writ of right, he should recover his seisin 
of the lands. 

But a writ of right is now abolished by the 3 and 4 
Will. 4, c. 27, s. 36, and by the same act (s. 2), one period 
of limitation is established for all lands and rents, it being' 
enacted that after the 31st of December, 1833, no person 
shall make an entry or distress, or bring an action to re- 
cover any land or rent, but within twenty years next 
after the time at which the right to make such entry or 
distress, or to bring such action shall have first accrued to 
some person through whom he claims ; or if such right 
shall not have accrued to any person through whom he 
claims, then within twenty years next after the time at 
which the right to make such entry or distress, or to bring 
such action, shall have first accrued to the person making 
or bringing the same. 

Thus, if a disseisor turns me out of possession of my 
lands, he thereby gains a mere naked possession, and I 
still retain the right ofpossessionySaid right of property. If 
the disseisor dies, and the lands descend to his son, the son 
gains an apparent right o{ possession ; but I still retain the 
actual right both of possession andjjroperty. If before the 

d See ante, p. 126. 
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act referred to came into operation^ I acquiesced for 
thirty years, without bringing any action to recover pos- 
session of the lands, the son gained the actual right of 
possession, and 1 retained nothing but the mere right of 
property. And even this right of property would fail, or [ 199 ] 
at least it would be without a remedy, unless I pursued it 
within the space of sixty years. So also if the father 
before the 31st of December, 1833, were tenant in tail, 
and aliened the estate -tail to a stranger in fee, the alienee 
thereby gained the right of possession, and the son had 
only the mere right, or right of property. And hence it 
followed that one man might have the possession, another 
the right of possession, and a third the right of property. 
For if tenant in tail infeoffed A. in fee-simple, and died, 
and B. disseised A.; B. had the possession, A. the right of 
possession, and the issue in tail the right of property : A. 
might recover the possession against B. ; and afterwards 
the issue in tail might evict A., and unite in himself the 
possession, the right of possession, and also the right of 
property; in which union consists. 

IV. A complete title to lands, tenements, and heredita- whttist 
ments. For it is an ancient maxim of the law,* that no title title. 
is completely good, unless the right of possession be 
joined with the right of property; which right is then de- 
nominated a double right, jIm^ duplicatum, or droit droit! 
And when to this double right the actual possession is also 
united, when there is, according to the expression of 
¥\e\z,,^ juris et seisinae conjunctio, then, and then only, is 
the title completely legal. 

It should be observed that throughout this chapter the 
actual possession of the lands, means either the personal 
possession of the tenant, or that of his tenant for years or 
at will. 



« Mirr. /. 2, c. 27. 8 iL 3, c, 15, lec. 5. 

^ Co. Litt. 266. Bract. /. 5, tr. 7, 
r. 5. 
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CHAPTER THE SECOND. 
OP TITLE BY DESCENT. 

[200] 

JSr>*ii*k>»t The several gradations and stages, requisite to form a 
audaequircd complete title to lands, tenements, and hereditaments, 
having been briefly stated in the preceding chapter, we 
are next to consider the several manners in which this 
complete title (and therein principally the right of pro- 
perty) may be reciprocally lost and acquired : whereby 
the dominion of things read is either continued or trans- 
ferred from one man to another. And here we must first 
of all observe, that (as gain and loss are terms of relation, 
and of a reciprocal nature) by whatever method one man 
gains an estate, by that same method or its correlative 
some other man has lost it. As where the heir acquires 
by descent, the ancestor has first lost or abandoned his 
eitate by his death : where the lord gains land by escheat, 
the estate of the tenant is first of all lost by the natural or 
legal extinction of all his hereditary blood : where a man 
gains an interest by occupancy, the former owner has 
previously relinquished his right of possession : where one 
man claims by prescription or immemorial usage, another 
man has either parted with his right by an ancient and 
now forgotten gr^nt, or has forfeited it by the supineness 
or neglect of himself and his ancestors for ages : and so, 
in case of forfeiture, the tenant by his own misbehaviour 
or neglect has renounced his interest in the estate 5 where- 
upon it devolves to that person who by law may take ad- 
vantage of such default : and, in alienation by common 
assurances, the two considerations of loss and acquisition 
are so interwoven, and so constantly contemplated together, 
that we never hear of a conveyance, without at once receiv- 
ing the ideas as well of the grantor as the grantee. 
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The methods therefore of acquiring on the one hand, f ^^ 1 
and of losing on the other, a title to estates in things real, ihe metimdB 
are reduced by our law to two : which are thus laid down by llMf^V^ 
Lord Coke,* descent, where the title is vested in a man by pJJ^'iU."* 
the single operation of law ; and purchase^ where the title 
is vested in him by his own act or agreement^ but, as will 
be seen, the title by descent is now much narrowed. 

Descent, or hereditary succession, is the title whereby a Descent, dec. 
man on the death of his ancestor acquires his estate by "*"^ ^' 
right of representation, as his heir at law. An heir there- 
fore is he upon whom the law casts the estate immediataly 
on the death of the ancestor: and an estate, so descending 
to the heir, is in law called the inheritance. 

And it has recently been enacted,** that in every case The perxm 
arismg on descents after the 31st of December, 1833, de- IS*th?iMds 
scent shall be traced from the purchaser, axid to the intent !id«"e^thr 
that the pedigree may never be carried further back ffe'rwfr' 
then the circumstances of the case and the nature of the SJ^JrJv^**^" 
title shall require, the person last entitled to the lands shall ISlSi'ihe"*'*' 
be considered to have been the purchaser thereof, unless •*"*• 
it shall be proved that he inherited the same } In which case 
the person from whom he inherited the same shall be 
considered to have been the purchaser, unless it shall be 
proved that he inherited the same; and in like manner the 
last person from whom the land shall be proved to hai^ 
been inherited, shall in every case be considered to have 
been the purchaser, unless it shall be proved that he 
inherited the same. By the former law, if a man de- 
vised lands to a person who was his next heir and his 
heirs, the devise was void, and the heir took by descent.*^ 
But by the 3 and 4 W. 4, c, 105, s. 3, it is enacted that •kaiTU 
when any land shall have been devised by any testator, hdroft^* 
who shall die after the 31st of December, 1833, to the !£?»> *"* 
heir or person who shall be the heir of the testator, such btv"acq!lired 
heir shall be considered to have acquired the land as a devisee? ** 
devisee, and not by descent; and when any land shall 
have been limited by any assurance executed after the 3ist 
of December, 1833, to the person or to the heirs of the 
person who shall thereby have acquired the same land, 

* Co. Liu. 18. c Dy. 124, pi. 38, 354, pi. 33; 

k 3 & 4 W. 4, c. 166, 8. 2. Plowd. 545. 

k2 
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such person shall be considered to have acquired the same 
as a purchaser by virtue of such assurance^ and shall not 
be considered to have been entitled thereto as his former 
estate. 
whenheirt And further (by s. 4.) when any person shall have ac- 
?DMe under quircd any land by purchase, imder a limitation to the 
tli™'b?irt"5f*** teirs^ or to the heirs of the body of any of his ancestors, 
tofi'thritnd contained in an assurance executed after the 3 1st day of 
US'!" tbT**** December, 1833, or under a limitation to the heirs or to 
beef/the**** the hcirs of the body of any of his ancestors, or under any 
purchaser, limitation having the same effect, contained in a will of 
any testator, who shall depart this life after such day ; then 
such land shall descend, and the descent thereof shall be 
traced as if the ancestor named in such limitation, had 
been the purchaser of such land. It will be seen therefore 
that the title by descent is now much narrowed. 
Importance of ^hc doctriuc of dcsccnts, Or law of inheritances in fee- 
of dwcenla.* simple, is still, however, a point of the highest import- 
ance; and is indeed the principal object of the laws of real 
property in England. All the rules relating to purchases, 
whereby the legal course of descents is broken and al- 
tered, perpetually refer to this settled law of inheritance, 
as a datum or first principle universally known, and upon 
which their subsequent limitations are to work. Thus a 
^iftin tail, or to a man and the heirs of his body, is a li- 
mitation that cannot be perfectly imderstood without a 
previous knowledge of the law of descents in fee-simple. 
One may well perceive that this is an estate confined in 
its descent to such heirs only of the donee, as have sprung 
or shall spring from his body ; but who those heirs arc, 
whether all his children both male and female, or the male 
only, and (among the males) whether the eldest, yoimgest, 
or other son alone, or all the sons together, shall be his 
heir ; and this is a point, that we must result back to the 
standing law of descents in fee-simple to be informed of. 
r 202 1 ^^ order therefore to treat a matter of this universal 
What Is to be conscquencc the more clearly, I shall endeavour to lay 
IhS chapterl asidc such matters as will only tend to breed embarraa- 
ment and confusion in our inquiries, and shall^ confine 
myself entirely to this one object. I shall therefore de- 
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cline considering at present who are, and who are not, 
capable of being heirs ; reserving that for the chapter of 
escheats. I shall also pass over the frequent division of 
descents, in those by custom^ statute^ and common law : 
for descents by particular custrnm^ as to all the sons in 
gavelkind, and to the youngest in borough english, have 
already been often^ hinted at, and may also be incidentally 
touched upon again ; but will not make a separate con- 
sideration by themselves, in a system so general as the 
present : and descents by statute or fees tail per formam 
lionij in pursuance of the statute of Westminster the 
second, have also been already^ copiously bandied ; and it 
has been seen that the descent in tail is restrained and 
regulated according to the words of the original donation, 
and does not entirely pursue the common law doctrine of 
inheritance ; which, and which only, it will now be our 
business to explain. 

And, as this depends not a little on the nature of 
kindred, and the several d^rees of consanguinity, it will 
be previously necessary to state, as briefly as possible, the 
true notion of this kindred or alliance in blood. 

Consanguinity, or kindred, is defined by the writers on consamgn. 
these subjects to be ^^ vinculum personarum ab eodem tfonU^ ^ ' 
stipite descendentium:'* the connexion or relation of uoMior 
persons descended from the same stock or conun^ *^*****'*™ '' 
ancestor. This consanguinity is either lineal, or col- 
lateral. 

Lineal consanguinity is that which subsists between [203 ] 
persons, of whom one is descended in a direct line from Lineal con- 
the other, as between John Stiles (the propositus in the ^Sttltisi' 
table of consanguinity) and his father, grandfather, great- 
grandfather, and so upwards in the direct ascending line ; 
or between John Stiles and his son, grandson, great- 
grandson, and so downwards in the direct descending line. 
Every generation, in this lineal direct consanguinity, con- 
stitutes a different degree, reckoning either upwards or tute» a de- ' 
downwards ; the father of John Stiles is related to him ^^^^' 
in the first degree, and so likewise is his son; his grand- 
sire and his grandson in the second ; his great grandsire 

c See page 26. d See page 50. 
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and great grandson in the third. • This is the only natural 
way of reckoning the degretes in the direct line, and 
therefore universally obtains, as well in. the civil,® and 
canon,^ as in the common law.^ ^ 

Collateral kindred aniiTers to the same de^mplion ; 
collateral relations agreeing with the lineal in Ibis, l^t 
they descend from the came stock or ancestor > but differ- 
ing in this, that they do not descend one from the otben 
Collateral kinsmen are such then as lineally spring from 
one and the same ancestor, who is the gtirpsy ot root, vthe 
stipes, trunk or common stdck, from whence. these reia=- 
tions are branched out. As if John Stilee hath.t\^o sons, 
who have each a numerous issue ; betii these issues are' 
lineally descended fjCom John Stiles as their common 
ancestor; and they are collateral kkismeit^ ekehothBc, 
because they are all descended from this common, ances* 
tor, and all have a portion <^f his blood .in their vefa)s, 
which denominates them consangtiineos] and we must be 
careful to remepiber, ,that the veigr beioff of .collateral 
consanguinity ^oiisis^s in this^ descent from one and the 
same conimon {(ncestof . , ^7^."** 

The meHiflfd of commuting these ^degrees ia the canbn 
law,^ which oiir^law;ha8 adopted,* is as follows. We 
begin atHhe cdrnmonVancedtor anS^ reck6a downwaros,; 
aK|^ in whatsoever degree the two. persons,, or the mosit 
remote (^ fhedkji is obtant'xfi^om the common ancesW^^ 
[ 207 ] that is the degree in which they are related to each other. 
Thus Tii^us an^ his brother \are related in the first degi;^e; 
for from the father to each of them is counted only one; 
Titius and his tiephe^^ are related in the second deginere ; 
for the nephew IS two degrees removed from the commtm 
ancestors viz, his own grandfather, the father of TiiiMts. 
Or, (to ,gke a niore illustrious instance from our Engtish 
annals,) King Henry the seventh, who slew Richard the 
thkdln :be battle of Bos worth, was related to that prince 
in th^ fifth degree. Let the proposittis therefore in the 
table of consanguinity represent King Richard the thprd^ 



[206] 

Method of 
computing 
degrees. 



« iJy. 38, 10, 10. 

' Decretal, I. 4, tit. 14. 

S Co. Lilt. 23, 



Decretal, 4, 14, 3 & 9. 
i Co. Litt. 23. 
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and the class marked (f) king Henry the seventh. Now 
their common stock or ancestor was king Edward the 
thirds the abavus in the same table; from him to Edmond 
Duke of York, the proavtts, is one degree ; to Richard 
Earl of Cambridge, the avus, two ; to Richard Duke of 
York, the pater, three : to King Richard the third, the 
propositus, four; and from King Edward the third to 
John of Gant (a) is one degree; to John Earl of Somer- 
set (ft) two; to John Duke of Somerset (t) three; to 
Margaret Countess of Richmond (ts) four ; to King Henry 
the seventh (e) five. Which last mentioned prince, being 
the farthest removed from the common stock, gives the 
denomination to the degree of kindred in the canon and 
municipal law. Though according to the computation of 
the civilians, (who count upwards, from either of the 
persons related, to the common stock, and then down- 
wards again to the other ; reck oning a degree for each 
person both ascending and descending) these two princes 
were related in the ninth degree y for from King Richard 
the third to Richard Duke of York is one degree; to 
Richard Earl of Cambridge, two ; to Edmond Duke of 
York, three; to King Edward the third, the common 
ancestor, four ; to John of Gant, five ; to John Earl of 
Somerset, six; to John Duke of Somerset, seven; to 
Margaret Countess of Richmond, ei^t; to king Henry 
the seventh, nine.^ 

The nature and degrees of kindred being thus in some [ 208 ] 
measure explained, I shall next proceed to lay down a 
series of rules, or canons of inheritance, according to 
which estates are transmitted from the ancestor to the 
heir; together with an explanatory comment, having 
reference to the table which will be found at the end 
of the chapter; and in applying these rules or canons. Recent aiic 
it will be of importance to bear in mind that the legis- law ©r decent 
lature has recently made considerable alterations in the w. 4,%. lo*. 
law of descent, which however, do not extend to any 
descent which has taken place on the death of any per- 

^ See the table of consangainity the civilians and the seventh of the 

annexed ; wherein all the degrees of canonists inclusive ; the former being 

collateral kindred to the propositus distinguished by the numeral letters, 

^re computed, so far as the tenth o^ the latter by the common cyphers. 
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gon who died beforie the first day of January, 1834.' 
With respect to these, therefore, the former rules obtain, 
and must regulate all titles anterior to the period men- 
tioned. We shall therefore first mention the old rules, 
and where they have been altered, afterwards state the 
new ones. 
teilceVshaii '" '^^ ^^^t Hilc isT, that inheritances shall lineally 
we?dl'' ***" descend to the issue of the person who last died actually 
seised, in infinitum ; and under the former law they could 
never lineally ascend. 
h^es'il To explain the more clearly both this and the subse- 
ventis. quent rules, it must first be observed, that by law no in- 
heritance can vest, nor can any person be the actual com- 
plete heir of another till the ancestor is previously dead. 
Nemo est haeres viventis. Before that time the person 
who is next in the line of succession is called an heir 
wid'^hSf*'^**** apparent, or heir presumptive. Heirs apparent are such, 
difin"tioii*of.' w^ose right of inheritance is indefeasible, provided they 
outlive the ancestor ; as the eldest son or his issue, who 
must by the course of the common law be heir to the 
father whenever he happens to die. Heirs presumptive 
are such who, if the ancestor should die immediately, 
would in the present circumstances of things be his heirs; 
but whose right of inheritance may be defeated by the 
contingency of some nearer heir being born ; as a brother 
or nephew, whose presumptive succession may be des- 
troyed by the birth of a child; or a daughter, whose 
present hopes may be hereafter cut off by the birth of a 
son. Nay, even if the estate hath descended, by the death 
of the owner, to such brother, or nephew, or daughter; 
in the former cases, the estate shall be devested and taken 
away by the birth of a posthumous child ; and, in the 
latter, it shall also be totally devested by the birth of a 
r 90Q ^ posthumous son."* 

*■ ^ Under the former law no person could be properly such an 
lieitinafacit a^^^^tor, as that an inheritance of lands or tenements 
stipitem, to could be derived from him, unless he had had actual seisin 

what titles it ' 

. MOW extends, of such lands, either by his own entry, or by the posses- 
sion of his own or his ancestor's lessee for years, or by 

J 3 & 4 W. 4, c. 106, s. 11. ni Bro. tit. Descent, 58. Set ante, p. 99. 
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receiving rent from a lessee of the freehold :° or unless 
he had had what is equivalent to corporal seisin in heredi- 
taments that are incorporeal ; such as the receipt of rent^ 
a presentation to the church in case of an advowson^^ and 
the like. But he could not be accounted an ancestor, who 
had had only a bare right or title to enter or be otherwise 
seised. The seisin therefore of any person, thus imderstood, 
made him the root or stock, from which all future inherit 
tance by right of blood must have been derived : which was 
very briefly expressed in this maxim, seisinafacit stipitemJ^ 

And this is still the law with respect to descents which 
have taken place on the deaths of persons who have died 
before the 1st day of January 1834. But with respect to 
descent which takes place on deaths after that period, 
the law has been entirely altered by the 3 & 4 W. 4, c. 
106, for in the first place it is enacted (s. 1.) that in the 
construction of that act, the expression ^^personlast entitled 
to land " shall extend to the last person who had a right 
thereto, whether he did or did not obtain possession or 
receipt of the rents and profits thereof,*! and (s. 2.) that 
such person shall be deemed the purchaser. 

When therefore a person dies so seised or entitled, as 
the case may be, the inheritance first goes to his issue : as [ 210 ] 
if there be Geoffrey, John, and Matthew, grandfather, ^J^^^^' 
father, and son; and John purchases lands, and dies j his JJJ^'Jj!**'*"* 
son Matthew shall succeed him as heir, and not the grand- cended; 
father Geoflfrey ; to whom by the former law, grounded 
on the uses of the feudal tenures, the land never ascended, 
but rather escheated to the lord.' But with respect nJ'^**Jli.lia. 
to descents on deaths on or after the 1st of January 
1834, it is enacted, (3 & 4 W. 4, c. 106, c. 6) that 
every lineal ancestor shall be capable of being heir to 
any of his issue, and in every case where there shall 
be no issue of the purchaser, his nearest lineal an- 
cestor shall be his heir, in preference to any person who 
would have been entitled to inherit either by tracing his 
descent through such lineal ancestor, or in consequence of 
there being no such lineal ancestor, so that the desceu- 

« Co. Litt. 15. But see Co. Litt. P Flet. /. 6, c. 2, s. 2. 

32 a ; and 3 Rep. 42 a ; Hargr. not- q See ante, p. 131. 

83 ; 7 T. R. 390 ; 8 T. R. 213. r Litt. s. 3. 

*> Ibid, 11. 
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dant of the fathei' shall be preferred to a brother or sister^and 
a more remote lineal ancestor to any of his issue^ other than 
a nearer lineal ancestor or his issue. But (by s. 70 it is 
provided that none of the matenial ancestors of the person 
from whom the descent is to be traced, nor any of their 
descendants shall be capable of inheriting until all his 
paternal ancestors and their descendants shall have failed ; 
and also that no female paternal ancestor of such person^ 
nor any of her descendants shall be capable of inheriting 
until ^1 his male paternal ancestors and their descendants 
shall have failed; and that no female maternal ancestor of 
such person nor any of her descendants shall be capable 
of inheriting until all his male maternal ancestors and 
their descendants shall have failed. And this brings us 
to th^ second rule or canon^ 
[ 212 ] II, Which is, that the male issue shall be admitted be- 
issiil shiai**^ fore the female ; and this rule remains unaltered by the re« 

admitted «««*. «^a 

before the C^Ut aCt. 

female. TbxLs SOUS sball bc admitted before daughters 5 or, as 

[ 213 ] our male lawgivers, have somewhat uncomplaisantly ex- 
pressed it, the worthiest of blood shall be preferred." As 
ifJohn Stiles hath two sons, Matthew and Gilbert, and 
two daughters, Margaret and Charlotte, and dies ; first 
Matthew, and (in case of his death without issue) then 
Gilbert, shall be admitted to the succession, in preference 
r 214 1 ^ ^^^ ^^ daughters. 

ni. The eld- H'- A third rule or canon of descent, is this; that 
herite!'bit" where there are two or more males in equal degree, the 
ito/S!?Jf* eldest only shall inherit; but the females altogether; and 
this rule sdso remains unaltered. 

As if a man hath two sons, Matthew and Gilbert, and 
two daughters, Margaret and Charlotte, and dies : Mat* 
thew his eldest son shall alone succeed to his estate, in 
exclusion of Gilbert the second son and both the daugh-^ 
ters ; but, if both the sons die without issue before the 
father, the daughters Margaret and Charlotte, shall both 
[ 216 ] inherit the estate as coparceners.* 

In what However, the succession by primogeniture, even among 

females, takes place as to the inheritance of the crown ;^ 

» Hal. H. C. L. 235. a Co. Litt. 16*. 

t Litt. 8.5; Hale. H. C. L. 23S. 
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wherein the necessity of a sole and determinate succession t«re uket 
IS as great m the one sex as the other. And the nght of females. 
sole succession^ though not of primogeniture, ^ also estab- 
lished with respect to female dignities and titles of honour. 
For if a man holds an earldom to him and the heirs of his 
body, and dies, leaving only daughters ; the eldest shall 
not of course be countess, but the dignity is in suspence 
or abeyance till the King shall declare his pleasure ; for 
he, being the fountain of honour, may confer it on which 
of them he pleases.^ 

IV. A fourth rule, or canon of descents, is this; that IJ^l};^ 
Hie lineal descendants, in injtnitumy of any person de- JJJ"tJJPJ*;;„. 
ceased shall represent their ancestor ; that is, shall stand cestors. 
in the same place as the person himself would have done, L 21/ J 
had he been living ; and this rule likewise is imaltered. 

Thus the child, grandchild, or great grandchild (either 
male or female) of the eldest son succeeds before the 
younger son, and so in infinitum.^ And these repre- 
sentatives shall take neither more nor less, but just so 
much as their principals would have done. As if tiiere be 
two sisters, Margaret and Charlotte ; and Margaret dies, 
leaving six daughters ; and then John Stiles the father of 
the two sisters dies, without other issue : these six daugh- 
ters shall take among them exactly the same as their 
mother Margaret would have done, had she been living ; 
that is, a moiety of the lands of John Stiles in coparce- 
nary : so that, upon partition made, if the land be divided 
into twelve parts, thereof Charlotte the surviving sister shall 
have six, and her six nieces, the daughters of Margaret, 
one a-piece. 

This taking by representation is called succession in wbicbis 
stirpes according to the roots ; since all the branches in- sion in 
herit the same share that their root, whom they represent, * ^^^' 
would have done. Thus, if the next heirs of Titius be six [ 318 ] 
nieces, three by one sister, two by another, and one by a Ewmpie* of 
tiiird ; the law of England in this case would divide it 
only in three parts, and distribute it per stirpes, thus ; one 
third to the three children who represent her sister, ano- 
ther third to the two who represent the second, and the 

T Co. Litt. 165. w Hale. H. C L. 236, 237. 
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remaining third to the one child who is the sole represen- 
tative of her mother. 

This mode of representation is a necessary consequence 
of the double preference given by our law, first to thp male 
issue, and next to the firstborn among the males. For if 
all the children of three sisters were in England to claim 
per capita, in their own right as next of kin to the ances- 
tor, without any respect to the stocks from whence they 
sprung, and those children were partly male and partly 
female ; then the eldest male among them would exclude 
not only his own brethren and sisters, but all the issue of 
the other two daughters ; or else the law in this instance 
must be inconsistent with itself, and depart from the prefer- 
ence which it constantly gives to the males, and the first- 
bom, among persons in equal degree. Whereas, by dividing 
the inheritance according to the roots, or stirpes, the rule 
of descent is kept uniform and steady : the issue of the 
eldest son excludes all other pretenders, as the son himself 
(if living) would have done ; but the issue of two daugh- 
ters divide the inheritance between them, provided their 
mothers (if living) would have done the same : and among 
these several issues, or representatives of the respective 
roots, the same preference to males and the same right of 
primogeniture obtain, as would have obtained at the first 
among the roots themselves, the sons or daughters of the 
deceased. As if a man hath two sons, A. and B., and A. 
dies leaving two sons, and then the grandfather dies ; now 
[ 219 ] the eldest son of A. shall succeed to the whole of his 
grandfather's estate : and if A. had left only two daughters, 
they should have succeeded also to equal moieties of the 
whole, in exclusion of B. and his issue. But if a man 
hath only three daughters, C, D., and E.; and C. dies 
leaving two sons, D. leaving two daughters, and E. leav- 
ing a daughter and a son who is younger than his sis- 
ter: here when the grandfather dies, the eldest son of C. 
shall succeed to one third, in exclusion of the younger ; 
tlietwo daughters of U. to another third in partnership; 
and the sou of E. to the remaining third, in exclusion of 
his elder sister. And the same right of representation, 
guided and restrained by the same rules of descent, prevails 
downwards in infinitum. 
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And thus much for lineal descents. r 220 ] 

V. A fifth rule is, that on failure of lineal descendants, v. on failure 
or issue, of the person last seised, and also on failure of his Mendiiiiu.tiie 
lineal, ancestors with the qualification before-mentioned^ ih^SS^end 
the inheritance shall descend to his collateral relations, *"**»"*'•'•'•• 
being of the blood of the first purchaser, subject to the 
four preceding rules. 

Thus if Geoffrey Stiles purchases land^ and it descends 
to John Stiles his son, and John dies seised thereof with- 
out issue ; whoever succeeds to this inheritance must be 
of the blood of Geoffrey, the first purchaser of ^this family.* 
The first purchaser, perquisitor, is he who first acquired 
the estate to his family, whether the same was transferred 
to him by sale or by gift, or by any other method, except 
only that of descent. 

This is the great and general principle, upon which the ^ 223 ] 
law of collateral inheritances depends ; that, upon failure 
of issue and lineal ancestors, in the last proprietor, the 
estate shall descend to the blood of the first purchaser ; 
or, that it shall result back to the heirs of the body of 
that ancestor, from whom it either really has, or is sup- 
posed by fiction of law to have originally descended : ac- 
cording to the rule laid down in the year books,^ Fitzher- 
bert,* Brook,* and Hale,^ "that he who would have been 
heir to the father of the deceased" (and, of course, to the 
mother, or any other real or supposed purchasing ances- 
tor) *^ shall also be heir to the son;" a maxim, that will 
hold imiversally, except in the case of a brother or sister 
of the half blood, which exception (as we shall see here- 
after) depends upon very special grounds, and is now 
almost entirely abolished. 

The rules of inheritance that remain are only rules of 
evidence, calculated to investigate who the purchasing 
ancestor was. 

VI. A sixth rule or canon therefore is, that the coUa- [ 224 ] 
teral heir of the person last seised must be his next col- J'JfiJeVai'*** 
lateral kinsman. heir «nu»t be 

the next col» 

He must be his next collateral kinsman, either person- i«*e'»> i^*"- 

X Co. Litt. 12. « Ibid. 38. 

r M, \2 Edw. IF. \4. bH.C. L. 243. 

« Abr. tit. Discent, 2. 
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ally or jure representationis ; which proximity is reckoned 
according to the canonical degrees of consanguinity before- 
mentioned. Therefore, the brother being in the first de- 
gree, he and his descendants shall exclude the uncle and 
his issue, who is only in the second. The common law 
regards consanguinity principally with respect to descents. 
[ 225 ] The issue or descendants therefore of John Stiles's bro- 
ther are ail of them in the first degree of kindred with 
respect to inheritances, those of his uncle in the second, 
and those of his great uncle in the third, as their re- 
spective ancestors, if living, would have been ; and are se- 
verally called to the succession in right of such their re- 
presentative proximity. 

The right of representation being thus established, the 
present rule amounts to this \ that on failure of issue and 
lineal ancestors,^ of the person last seised, the inheritance 
shall descend to the other subsisting issue of his next im- 
mediate ancestor. Thus, if John Stiles dies without issue 
and lineal ancestors, his estate shall descend to Francis his 
brother, or bis representatives ; he being lineally descended 
from GeoflFrey Stiles, John's next immediate ancestor or 
father. On failure of brethren, or sisters, and their issue, 
it shall descend to the uncle of John Stiles, the lineal 
descendant of his grandfather George, and so on in in- 
finitum. 
f 226 1 Now here it must be observed, that the lineal ancestors. 
The descent though (according to the former law) incapable themselves 
thSTww'*^ of succeeding to the estate, were yet the common stocks 
immediate : fj.QUj ^hich the next succcssor uiust Spring. But though 
the common ancestor be thus the root of the inheritance 
in descents on deaths before the 1st of January 18349 
yet it was not necessary to name him in making out the 
pedigree or descent. For the descent between two brothers 
was held to be an immediate descent ; and therefore title 
might be made by one brother or his representatives to or 
through another, without mentioning their common father.* 
But this rule is now altered with respect to descents on 
Rwr altered, the deaths of persons who shall die before the 1st of Jan- 
uary 1834, it being enacted that no brother or sister shall 

c See antct p. 137. 
^ 1 Sid. 19(1 ; ] Ventr. 423 ; 1 Lev. 60 ; 12 Mod. 619. 
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be considered to inherit immediately from his or her 
brother or sister, but every descent from a brother or 
sister shall be traced through the parent.® Though the^ 
common ancestors, according to the former law, were; 
not named in deducing the pedigree, yet the law still re* 
spected them as the fountains of inheritable blood: and 
therefore in order to ascertain the collateral heir of John^ 
Stiles, it is both according to the former and the existing. 
law, first necessary to recur to his ancestors in the first, 
degree ; and if they have left any other issue besides John, Srhe^S^^e 
that issue will be his heir. On default of such, we .must *«««'• 
ascend one step higher, to the ancestors in the second 
degree, and then to those in the third, and fourth, and so 
upwards in infinitum 5 till some couple of ancestors be: 
founds who have other issue descending from them besides 
the deceased, in a parallel or collateral line. From these 
ancestors the heir of John Stiles must derive his descent; [ 227 ] 
and in such derivation the same rules must be observed, 
with regard to sex, primogeniture, and representation, 
that have before been laid down with regard to lineal des- 
cents from the person of the last proprietor. 

But, in descents which took place on the death of any 
person who died before the 1st of January 1834, the heir 
need not be the nearest kinsman absolutely, but only ^m^- 
modo; that is, he must be the nearest kinsman of the 
whole blood ; for, if there be a much nearer kinsman of 
the half blood, a distant kinsman of the whole blood shall, 
be admitted, and the other entirely excluded; nay in such 
descents, the estate shall escheat to the lord, sooner than 
the half blood shall inherit. 

A kinsman of the whole blood is he that is derived^, me rule u to 
not only from the same ancestor, but from the same JJ uw hllS**^ 
couple of ancestors. For, as every man's own blood is. SSi?tiue« 
compounded of the bloods of his respective ancestors, he i***^"**** 
only is properly of the whole or entire blood with another, 
who hath (so far as the distance of degrees will permit) all 
the same ingredients in the composition of his blood that 
the other hath. Thus the blood of John Stiles being com-, 
posed of those of Geoffrey Stiles his father, and Lucy: 
Baker his mother, therefore his brother Francis, being 

• 3 & W. 4, c. 106a s. 5. ^ 
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descended from both tbe same parents, hath entirely the 
dame bidbd with John Stiles j or he is his brother of the 
trhole blood. But if, after the death of Geoffrey, Lucy 
Baker the mother marries a second husband, Lewis Gay, 
and hath issue by him ; the blood of this iSiKue, being 
compounded of the blood of Lucy Baker (it is true) on 
t^he one part, but that of Lewis Gay, (mstead of Geoffrey 
Stiles) on the other part, it hath therefore only half the 
same ingredients with that of John Stiles ; so that he is 
only his brother of the half blood, and for that reason 
they conld never, according to the former law, inherit to 
each other. So also, if the fattier has two sons, A. and 
B., by diffiferent venters or wives 5 now these two brethren 
iM not brethren of the whole bloody and therefore could 
itever, according to the former law, inherit to each other, 
but the estate shoidd radier eddlieat to the lord. Nay^ 
even if the father died, aoA his lands . deseencfed to his 
eldest son A<, who entered thereon, and died seised with- 
ofit issue/ stilt B. should not be heir to this estate, be- 
cause he was only of the half blood to A., the person 
last seised : but it should descend to a sister (if any) of 
th6 whole blood to A. ; for in such cases the maxim is, 
that the seisin or pos8€Bsioftatrisf(wit sororem esse haere^ 
[g^] {few. Yet, had A. died without entry, then B. might 
have inherited; not as heir to A. his hsM brother, but as 
heir to their common father, who was the person la$ti 
{ictually seised/ 

But this rule ejgchiding the half-blood, which was 
considered a harsh one by Blackstone himself, is now 
altered, so far as it relates to descents on deaths after 
the let of January 1834, it being enacted by the 3 & 4 W. 
4, c. 106, s. 9, tiiat any person related to the person from 
whom the descent is to be traced by the half-Uood, shall 
be capable of being his heir ; and the place in which any 
such relation by the half-blood siiall stand in the order at 
inhei^itande, so as to be entitled to inherit^ shall be next 
after any relation in the same degree of the whole blood 
and his issue, where the common aiicestor shall be a male,^ 
md next after the common ancestor^ where such common 
ancestor shall be a female ; So that the brother of the hadf^ 

f Hale H. C. L. 238. Buts^ ante, p. 136, aa to the necessity of entry 
fiiji^e the recent statute. 
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bloody on the part of the father, shall inherit next after the 
sisters of the whole blood, on the part of the father and 
their issue ; and the brother of the half-blood, on the part 
of the mother^ shall inherit next after the mother.' ^ J 

The rule then, toffetherwith its illustration, amounts to Raie vi.ftir- 
this : that, m order to keep the estate of John btiles as fled, 
nearly as possible in the line of his purchasing ancestor, 
it must descend to the issue of the nearest couple of an- . 
cestors that have left descendants behind them ; because 
the descendants of one ancestor only are not so likely to 
be in the line of that purchasing ancestor as those who 
are descended from both« 

But here another difficulty arises^ In the second, third, r 234 J 
fourth, and every superior degree, every man has many cou- 
ples of ancestors, increasing according to the distances in 
a geometrical progression upwards, the descendants of all 
which respective couples are (representatively) related to 
him in the same degree. Thus in the second degree, the 
issue of George and Cecilia Stiles and of Andrew and 
Esther Baker, the two grandsires and grandmothers of 
John Stiles, are each in the same degree of propinquity ; 
in the third degree, the respective issues of Walter and 
Christian Stiles, of Luke and Frances Kempe, of Herbert 
and Hannah Baker, and of James and Emma Thorpe, are 
(upon the extinction of the two inferior degrees) all equally 
entitled to call themselves the next kindred of the whole 
blood to John Stiles. To which therefore of these ances- 
tors must we first resort, in order to find out descendants 
to be preferably called to the inheritance ? In answer to 
this, and likewise to avoid all other confusion and uncer - 
tainty that might arise between the several stocks wherein 
the purchasing ancestor may be sought for, another quali- 
fication is requisite, besides the proximity and entirety^ 
which is that of dignity or tcorthinesSj of blood. For, 

VI r. The seventh and last rule or canon is, that in col- Jj;";,}",,';^^*;^ 
lateral inheritances the male stocks shall be preferred to ^Jf/Jj^,J; 
the female; (that is, kindred derived from the blood of the f^*^J**/[5; 
male ancestors, however remote, shall be admitted before female, 
those from the blood of the female, however near,) — un- 

^ See this exemplified in the table of descents, post, p. 150. 



146 OF TITLE BY DESCENT. [BoOK IV. 

less where the lands have^ iu fact^ descended from a 
female. 

Thus the relations on the father's side are admitted m 
infinitum^ before those on the mother's side are admitted 
at all;8 and the relations of the father's fkther, before those 
[ 236 ] of the father's mother; and so on. And whenever the 
lands have notoriously descended to a num from his mo-' 
ther's side, no relation of his by the father's side, a^ such, 
can ever be admitted to them: because he cannot possibly 
be of the blood of the first purchaser. And &0^ ^ cmverso, 
if the lands descended from the father's side, no relation 
of the mother, as such, shall ever inherit. Sp also, if 
they in fact descended to John Stiles from his father'* 
mother Cecilia Kempe ; here not only the blood of Lucy 
Baker his mother, but also of Gebrge Stiles bis father's 
father, is perpetually excluded. And, in like manner, if 
they be known to have descended from Fraaces Holland, 
the mother of Cecilia Kempe, the line not only of Lucy 
Baker, and of George Stiles, but also of Luke Kempe tl^ 
father of Cecilia, is excluded. Whereaa when the side 
from which they descended is forgotten, or never known, 
or as we have seen the rule now to be, it cannot be 
proved that they were inherited;** here the right of in- 
heritance first runs up all the father's side, with a prefer- 
ence to the male stocks in every instance; and, if it finds 
no heirs there, it then, and then only, resorts to the mo- 
ther's side; leaving no place untried, in order to find heirs 
that may by possibility be derived from the original pur- 
chaser. The greatest probability of finding such was among 
those descended from the male ancestors ; but, upon failure 
of issue there, they may possibly be found among those 
derived from the females^. 
ui?5JII!ifr 'I'^is I take to be the true reason of the constant prefer- 
ence of the agnatic succession, or issue derived from the 
male ancestors, through all the stages of collateral inherit- 
ance; as the ability for personal service was the reason for 
preferring the males at first in the direct lineal succession^ 
We see clearly, that, if males had been perpetually ad- 
mitted, in utter exclusion of females, the tracing the in- 
heritance back through the male line of ancestors must at 

g Litt. sec. 4. h See ante, p. 131. 
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last have inevitoblf brought us up to the first purchaser: [ 237 J 
but, as males have not been perpetually admitted^ but only 
generally preferred : as females have not been utterly ex^ 
eluded, but only generally postponed to males ; the tracing 
the inheritance up through the male stocks will not give 
u& absolute demonstration, but only a strong probability, 
of arriving at the first purchaser; which joined with the 
other probability, of the wholeness or entirety of blood, 
will fall little short of a certainty. 

Before we conclude this branch of our enquiries, it 2^1^?^*^ 
may not be amiss to exemplify these rules, both as they jJJJJ^/^^JJ, 
formerly existed and as they have been altered, by a short [JJ„^J^J^ ' 
sketch of the manner in which we must search for the |J;« p"^***"* 

law, . 

heir of a person, as John Stiles, who dies seised of land 
which he acquired; and we shall first trace this with res- 
pect to descents which have taken place on the deaths of 
persons who have died before the 1st of January, 1834; 
and here we beg to refer the reader to the Roman nume- 
rals in the table annexed, with the observation that wher- 
ever a table occurs to which there is no such number at- 
tached, but only the Arabian numbers, the inheritance 
according to the old rules would never come to the person 
mentioned in such table.^ 

In the first place succeeds the eldest son, Matthew Jjl^j^a^^p^^d. 
Stiles, or his. issue: (No.L)— ^^ ^^® ^^^^ ^^ extinct, then };f„V;/|'*,, 
Gilbert Stiles and the other sons, respectively in order of 
birth, or issue; (No. II.) — in default of these, all the 
daughters together, Margaret and Charlotte Stiles, or 
their issue; (No. III.) — On failure of the descendants of 
Johti Stiles himself, the issue of Geoffery and Lucy Stiles, 
his parents, is called in: viz. first, Francis Stiles, the 
eldest brotherof the whole blood, or his issue: (No, IV.) — 
then Oliver Stiles, and the other whole brothers, respect- 
ively in order of birth, or their issue ; (No. V.) — then the 
sisters of the whole blood all together, Bridget and Alice 
Stiles, or their issue. (No. Vl.) — In defect of these, the 
issue of George and Cecilia Stiles, his father's parents ; 
respect being still had to their age and sex: (No. VII.) — ^ 
then the issue of Walter and Christian Stiles, the parents 

i See tlie taUe of descents, fkcingr p. 150. 
L 2 



'^S OP TITLE BY DESCENT. [BoOKI V. 

of his paternal grandfather: (No. VIII.)— then the is- 
sue of Richard and Anne Stiles, the parents of his 
paternal grandfather's father: (No. IX.)— and so on intlie 
paternal grandfather's paternal line, or blood of Walter 
Stiles, in infinitum. In defect of these, the issue of Wil- 
liam and Jane Smith, the parents of his paternal grand- 
father's mother: (No. X.) — and so on in the paternal 
grandfather's maternal line, or blood of Christian Smith, 
in infinitum ; till both the immediate bloods of George 
Stiles, the paternal grandfather, are spent."— Then we must 
[ 238 ] resort to the issue of Luke and Frances Kempe, the 
parents oi John Stiles* s paternal grandmother: (No. XI.) 
— then to the issue of Thomas and Sarah Kempe, the 
parents of his paternal grandmother's father : (No. XII.) — 
and so on in the paternal grandmother's paternal line, or 
blood of Luke Kempe, in infinitum, — In default of which, 
W(B must call in the issue of Charles and Mary Holland, 
the parents of his paternal grandmother's mother : (No. 
XIII.) — and so on in the paternal grandmother's maternal 
line, or blood of Frances Holland, in hifinitum ; till both the 
immediate bipods of Cecilia Kempe, the paternal grand- 
mother, are also spent. — Whereby the paternal blood of 
John Sliles entirely failing, recourse must then, and not 
before, be had to his maternal relations ) or the blood of the 
Bakers. (Nos.XIV,XV, XVI.) Willis's, (XVII.) Thorpes, 
(No. XVIII, XIX.) and Whites (No. XX.), in the same 
regular successive order as in the paternal line. 
x^II^No!! XL There has been some conflict of opinion, whether, accord- 
fJrred/ ^'*' ^^g ^^ the former rules, the class No. X. should not be 
postponed to No. XI. — (that is to say) whether proximity 
of blood is not to have preference to worthiness of blood : 
and much learning has been devoted to this discussion ."^ 
Blackstone, among others, opposed however by several 
great authorities, contended that No. X. should be pre- 
ferred; and the legislature has adopted his view, by 
enacting that in all descents on deaths after the 31st of 
December, 1833, when there shall be a failure of male 
paternal ancestors of the person from whom the descent 
is to be traced and their descendants, the mother of the 

k See Hale, C. L. c. 11 ; Watk. Desc. Ill, n. («) ; Bacon's Elexn., c. 1. 
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more remote male paternal ancestor or her descendants^ 
(that is to say^ Jane King and her issue,) shall be the 
heii' or heirs of such person, in preference to the mother 
of n less remote male paternal ancestor or his descendants 
(as Prances Kempe and her issue) ; and when there shall 
be a failure of male maternal ancestors of such person and 
theii descendants, the mother of his more remote male 
maternal ancestor and her descendants shall be the heir or 
heirs (*f such person, in preference to the mother of a less 
remote male maternal ancestor and her descendants.^ 

We shall now search for the heir of a person who, hav- DjMcent 
ing acquired lands, has died seised of them since the 31 st of lag to the 
Decern. 1833. And here we must refer the reader, in look- 
ing at the annexed table, to the Arabian, and not to the Ro- 
man numerals, which will at once serve to show the true line 
of descent since the statute, and the difference between the 
rules as they formerly stood and as they have been altered* 
In the first place, as under the old law, succeeds the 
eldest son, Matthew Stiles or his issue (1). If his line be 
extinct> then Gilbert Stiles and other sons respectively in 
order of birth, or their issue (2) . In default of these, all the 
daughters together, Margaret and Charlotte Stiles, or their 
issue (3). On failure of the descendants of John Stiles 
himself, a great difference now exists ; for the inheritance 
goes to his father, GeoflFery Stiles (4), and then to his issue, 
Francis Stiles, the eldest brother of the whole blood of 
JohnStilf-s, and the eldest sonof Geoffery Stiles or his issue 
(5); then to Oliver Stiles and the other brothers of John 
Stiles of 1 he whole blood, respectively in order of birth, or 
their issue (6) . Then the sisters of John Stiles, of the whole 
blood altogt^ther, Bridget and Alice Stiles or their issue (7) . 
And it is to be remembered that these descents of Francis, 
Oliver, BriJget and Alice, are to be traced through their 
father Ge<>f)ery, and not to be taken immediately from 
John Stiles J* In default of issue of Geoffery Stiles of the 
whole blood, to John Stiles, recourse under the new law 
will be had to the issue of Geoffery of the half blood to 
John,. that is, to Peter Stiles, his half brother or his 
issue (8), and to Margaret Stiles and £mma Stiles (9), 

« 3 & 4 W. 4, c. 106, 8. 8. b See ante, p. 142. 
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his half sistera together^ or their issue. In default of all 
issue of Geoffery Stiles, George Stiles (10), his father 
first, if alive, and then the issue of George and Cecilia 
Stiles, his parents (11), aod next the issue of George Stiles 
of the half blood (12) will take, respect being still had to 
their age, sex, and blood; then in the same way Walter, 
the father of the paternal grandfather (13), the issue of 
Walter and Christian Stiles (14), and the issue of the half 
blood of Walter (15) ; and so on in the paternal grandfa- 
ther's paternal life (16, \7, 18) in infinitum. In default 
of these, it is expressly enacted, as we hare already seen," 
that Christian Smith (19) would take ; then her issue of the 
half blood (20) ; then William Smith her father (21) ; then 
his issue (22), then Jane Smith (23), and so on in the 
paternal grandfather's maternal line in infinitum^ till both 
the bloods of George Stiles, the paternal grandfather, are 
spent. Then we must resort to Cecilia Kempe, the pater- 
nal grandmother (24) ; then to her half blood (95) ; then to 
Luke Kempe, the father of the paternal grandmother (26) ; 
then to his issue of the whole and half blood (^ and 28) ; 
and so on in the paternal grandmother's pate)*nal line m m/f- 
nitiim. In default of which we must call in Frances HoUand 
(32) ; then her issue of the half blood (33) ; then Charles 
Holland (34) ; his issue (35); and then Mary Holland (36), 
and so on in the paternal grandmother's maternal Kne, or 
blood of Francis Holland in injinitumj till both the im- 
mediate bloods of Cecilia Kempe, the paternal grandmo- 
ther, are also spent : whereby the paternal blood of John 
Stiles entirely failing, recourse must then, and not before, 
be had to the maternal relations ; in the first place, to his 
mother (37) and her issue (38, 39), and then to the blood 
of the Baker's (40 to 48), Willis's (49 to 53), Thorpes* 
(54 to 61), and Whites" (62 to 66), in the same regular 
successive order as has last been laid down in tiie paternal 
line. 
[ 240 ] In case Joh^i Stiles was not himself the purchaser, but the 
lr^.fnot uie*' ^^^^*^ *^ f^^* ^^"^!^ ^o ^V^ ^y descent from his father, mo- 
wii';?bfw?d ^^^^^ ^^ ^^y higher ancestor, there is this difference ; that 
ca» luhctit. the blood of that line of ancestors, from which it did 
not descend, can never inherit : as was formerly fully ex- 

* See page 148. 
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plained.™ And the like rule as is there exemplified^ will 
hold upon descents from any other ancestors. 

The student should also bear in mind, that, during: this ?",^'>« ^*»»«/ 
whole process^ ^onn Stiles is the person supposed to have "up^wd to 
been last actually seised or entitled* df the estate. For, if ia»tenmied. 
ever it comes to vest in any other person, as heir to John 
SHleSy a new order of succession nmst be observed upon 
the death of such heir 5 since he, by his own seisin or title, 
now becomes himself an ancestor or stipes^ and must be 
put in the place of John Stiles. The figures therefore 
denote the order, in which the several classes wiU 
succeed to John Stiles^ and not to each other; and 
before we search for an heir in any of the higher figures, 
(No. VIII.) or (14.), we must be first assured that all the 
lower classes (from No. (I) to No. (VII), or Jrom (1) to 
(13) were extinct at John Stiles's decease. 

It should further be observed, that the new act extends Jl^Jfy 5I?iew 
to all hereditaments, corporeal and incorporeal, whether JJ' ****"**• 
freehold or copyhold, and whether descendible according 
to the common law or according to the custom of gavel- 
kind, borough Englishj or other custom.** 

«a See^ page 146. n See anle, p. 136, 137. 

• 3 & 4 W. 4, c. 106, 8. 1. 
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r 241 ] CHAPTER THE THIRD. 

OF TITLE BY PURCHASE; and first, by ESCHEAT. 

L?'af defliii P^'^^H^s^^ perquisitioy taken in its largest and most exten- 
iioii»r. sive sense, may now be defined to be the possession 
of lands and tenements, which a man hath by his own act 
or agreement,* or by the devise or gift of his ancestor,** and 
not by mere descent from any of his ancestors or kindred. 
In this sense it is contradistinguished from acquisition 
by right of blood, and includes every other method of 
coming to an estate, but merely that by inheritance: 
wherein the title is vested in a person, not by his own act 
or agreement, but by the single operation of law;*' whicb 
title we have seen* has been recently much narrowed. 
It is proper, however, to observe, that in the construction 
of the late inheritance act, (3 &4 W. IV. c. 106.) the word 
purchaser, has a more limited meaning than formerly.* 
Examples af Purchase, indeed, in its vulgar and confined acceptation, 
is applied only to such acquisitions of land as are obtained 
by way of bargain and sale, for money or scmie other 
valuable consideration. But this falls far short of the legal 
idea of purchase : for if I give land freely to another, he is 
in the eye of the law a purchaser*; and falls within Little- 
ton's definition, for he comes to the estate by his own 
agreemojit, that is, he consents to the gift. A man who 
has his father's estate settled upon him in tail, before he 
was bom, is also a purchaser; for he takes quite another 
estate than the law of descents would have given him. 
Nay, even if the ancestor devises his estate to his heir at 
law by will, with other limitations, or in any other shape 
than the course of descents would direct, such heir shall 

a Litt. Sec. 12. ^ See 3 & 4 W. 4/ 106, sec. 1, 

*> See anUy^ p. 131. cited post, p. 155. 

c Co. Litt. 18. c Co. Litt. 18. f See ;»•*/, p. 155. 
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take by purchase/ But if a man seised in fee, before the re- r 040 "i 
cent statute, devised his whole estate to his heir at law, so 
that the heir took neither a greater nor a less estate by the 
devise than he would have done without it, he was adjudged 
to take by descent,* even though it were charged with 
incumbrances ; ^ this being for the benefit of creditors, and 
others, who had demands on the estate of the ancestor. 
But as we have seen ' this rule is now altered with respect 
to devises by testators who shall die after the 3 1st day of 
December 1833. If a remainder be limited to the heirs of 
Sempronius, here Sempronius himself takes nothing ; but 
if he dies during the continuance of the particular estate^ 
his heirs shall take as purchasers.^ But, if an estate be JhcuVy'V" 
made to A. for life, remainder to his right heirs in fee, his ^^•*- 
heirs shall take by descent : for it is an ancient rule of law, 
commonly called the rule in Shelley's case, from the name 
of a leading case in which it was recognized, that wherever 
the ancestor takes an estate for life, the heir cannot by the 
same conveyance take an estate in fee by purchase, but 
only by descent,^ And if A. dies before entry, still his 
heir shall take by descent, and not by "purchase; for, 
where the heir takes any thing that might have vested in 
the ancestor, he takes by way of descent.^ The ancestor, 
during his life, beareth in himself all his heirs;™ and 
therefore, when once he is or might have been seised of 
the lands, the inheritance so limited to his heirs vests 
in the ancestor himself: and the word *^ heirs" in this 
case is not esteemed a word of purchase, but a word of 
linutaiion, enuring so as to increase the estate of the 
ancestor from a tenancy for life to a. fee-simple. And, had 
it been otherwise, had the heir (who is uncertain till the 
death of the ancestor) been allowed to take as a purchaser 
originally nominated in the deed, as must have been the 
case if the remainder had been expressly limited to 
Matthew or Thomas by name ; then, in the times of strict 
feodal tenure, the lord would have been defrauded by such 
a limitation of the fruits of his signiory, arising from a 
descent to the heir. 

f Lord Raym. 728. k 1 Rep. 93, 104 ; 2 'Lev. 60 5 

S Roll. Abr. 626. Raym. 334. 

^ Salk. 241 ; Lord Raym. 728. l 1 Rep. 98. 

* See ante, p. 131. m Co. Litt. 22. 
j 1 Roll. Abr. 627. 
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[ 243 ] The difference in effect, between the acquisitifti of an 
£w*eer* estate by descent and by purchase, consisted principally in 
deJI^ntVnd thcsc two points : 1 . That by purchase, the estate acquires 
by purcbMe. ^ j,g^ inheritable quality, and is descendible to the owner's 
blood in general, and not to the blood only of some particu- 
lar ancestor. For when a man takes an estate by purchase, 
he takes it not tU feudum patemum or matemum, which 
would descend only to the heirs by the father's or the 
mother's side ; but he takes it ttt feudum antiquum, as a 
feud of indefinite antiquity ; whereby it becomes inherita- 
ble to his heirs general, first of the paternal, and then of 
the maternal line. 2. An estate taken by purchase, would 
not, until recently, make the heir answerable for the acts 
of the ancestor, as an estate by descent would. For, if the 
ancestor by any deed, obligation, covenant, or the like, 
bound himself and his heirs, and died ; this deed, obliga- 
tion or covenant, was binding upon the heir, so far forth 
only as he (or any other in trust for him") had any 
estate of inheritance vested in him by descent from (or any 
estate pur auter vit coming to him by special occupancy, 
£W heir to®) that ancestor, suflScient to answer the charge;* 
r 244 1 whether be remained in possession, or aliened it before 
action brought ;^ which sudffient estate is in the law called 
ABMto, de- assets; from the French word, as$ez, enough.' Therefore 
if a man covenanted, for himself and his heirs, to llecp my 
house in repair, I coidd then (and then only) compel his 
heir to perform this covenant, when he had an eststte suffix 
cient for thia purpose, or assets, by descent from the cove- 
nantor : for though the covenant descended to the bdr, 
whether he inherited jmf e&tate or no, it lay dormant, and 
was not compulsory, until he had assets by <fescent." But by 
•tail to"'** the 3 & 4 W. 4, c. 106. s. 4, it is enacted that whe* any 
SSeHiS!^ person shaO have acquired any land by ptrrchase under a 
uonj to tbe Unritatioi* to the heif s, or to the heks^ of the hi^y of any 
of his ancestors, contained in an assurance, exeeirted after 
the 31 St of Dec. 1833, or under a limitation to the heirs, 
or to the hehrs of the body of any of his ancestors, or 
under any limitation having the same effect contained in 

n Stat. 29, Car. II. c. 3, sec. 12. 4 Stat. 3 & 4 W. & M. c. U. 

o Ibid. 8. 12. ' Fmeh. Law. 119. 

P 1 P. Wms. 777. « Finch. Rep. 86. 
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the wUl rf any testator who shall die after the 3 let of Dec. 
1833, such laiid shall descend, and the descent thereof 
shall be traced, as if the ancestor named in such limita- 
tbn had been the purchaser of such land. By this provi- 
sion, as far as it extends, the distinction between lands 
taken by purchase and descent is abolished, and they 
would in either case be liable for the acts of the ancestor. 
And in the construction of the above act, the word ^* pur- 
chaser'' shall mean the person who last purchased the 
land otherwise than by descent, or by any escheat by the 
effect of which the land shall have become part of or 
descendible in the same manner as other land acquired by 
descent (^1). 

Such is the legal signification of the word perqumtioy or what pnr- 
purchase ; and in its full sense it includes the five following eludes. 
methods of acquiring a title to estates : 1 . Escheat. 2. 
Occupancy. 3. Prescription. 4, Forfeiture, 5. Aliena* 
tion. Of all these in their order : 

1 . Escheat, was one of the fruits and consequences of SSnuiin oi. 
feodal tenure. The word itself is originally French or 
Normap,' in which language it signifies chance or acci- 
dent ; and with us it denotes an obstruction of the course 
of descent, and a consequent determination of the tenure 
hj some unforeseen contingency : in which case the land 
naturally results back, by a kind of reversion^ to the 
original grantor or Iwd of the fee.^ 

Escheat therefore being a title frequently vested in the |?55!*JJrtiy by 
lord by inheritance, as being the fruit of a signiory to ***JJi*"i""^^, 
which he was entitled by descent, (for which reason the «i>u«- 
lands escheating shall attend the signiory^ and be inherit- 
able by such only of his heirs as are capaUe of inheritmg 
the other) ^ it n^iy seem in such casea to fall more prc^rly 
under the form^ general head of acquiring title to estates, 
viz. by descent, (being vested in him by act of law, and not 
by his own act or agreement) than under the present,by pur- p « . ^ , 
chase. But it must be remembered that, in order to com- L ^^^ J 
plete this title by escheat,it is necessary that the lordperform 
an act of his own, by entering on the lands and tenements so 

• JSschet or ichet, formed from the ^ 1 FeutL 8d; Co. Litt 13. 
Terb esthoir or Schoif, to happen. u Co. Litt. I'S, 
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escheated, or suing out a writ of escheat" : on failure of 
which^or by doing any act that amounts to an implied waiver 
of his rights as by accepting homage or rent of a stranger 
who usurps the possession^ his title by escheat is barred.^ 
It is therefore in some respect a title acquired by his own 
act^ as well as by act of law. Indeed this might also be 
said of descents themselves^ in which an entry or other 
seisin was required^ in order to make a complete title ; and 
therefore this distribution of titles by our legal writers, 
into those by descent and by purchase, seems in this res- 
pect rather inaccurate, and not marked with sufficient pre- 
cision : for, as escheats must follow the nature of the s^- 
niory to which they belong, they may vest by either pur- 
chase or descent, according as the signiory is vested. And 
though Sir Edward Coke considers the lord by escheat as 
in some respects the s^signee of the last tenant,' and there- 
fore taking by purchase ; yet, on the other hand, the lord 
is more frequently considered as being ultimus haeres, and 
therefore taking by descent in a kind of caducary suc- 
cession. 

tVe'iawof"*' The law of escheats is founded upon this single princi- 
ple, that the blood of the person last seised in fee-simple 
is, by some means or other, utterly extinct and gone ; and, 
since none can inherit his estate but such as are of his blood 
and consanguinity, it follows as a regular consequence, 
that when such blood is extinct, the inheritance itself must 
fail ; the land must become what the feodal writers de- 
nominate /et^dt^m apertum ; and must result back again to 
the lord of the fee, by whom, or by those whose estate he 
hath, it was given. 

Escbeau Eschcats are frequently divided into those propter 



escheats. 



sometimes 



divided into defectum sanguinis, and those propter delictum tenentis : 
twd^^m the one sort, if the tenant dies without heirs ; the other if 
inipopter his blood be attainted J But both these species may well 
nentC^ *' be Comprehended under the first denomination only ; for 

he that is attainted suffers an extinction of his blood, as 
[ 246 ] ^ell as he that dies without relations. The inheritable 

quality is expunged in one instance, and expires in the 

T Bro. Abr. tit. Escheat, 26. t 1 Inst. 215. 

w Ibid, tit. Acceptance, 25. Co. Litt 268. X Co. Litt. 43. 92. 
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other ; o% as the doctrine of escheats is very fully express- 
ed in Fleta,* '^dominus capitalis feodi loco haeredis habe- 
tur, qiiotiesper defectum vel delictum extinguitur sanguis 
tenenfis." 

Escheats therefore arising merely upon the deficiency of How beredi- 
the blood, whereby the descent is impeded, their doctrine may be dea- 
will be better illustrated by considering the several cases 
wherein hereditary blood may be deficient, than by any 
other method whatsoever. 

1, 2, 3. The first three cases, wherein inheritable blood l^^^^i^^'^ 
is wanting, may be collected from the rules of descent laid J^'^^"'"**' 
down and explained in the preceding chapter, and therefore 
will need very little illustration or comment. First, when 
the tenant dies without any relations on the part of any of 
his ancestors : secondly, when he dies without any rela- 
tions on the part of those ancestors ^om whom his estate 
descended : thirdly, when he dies without any relations of 
the whole blood. But this last case, as we have seen,** is now 
much qualified. In two of these cases the blood of the first 
purchaser is certainly, in the other it is probably, at an 
end ; and therefore in all of them, to the extent mention- 
ed in the last chapter, the law directs, that the land shall 
escheat to the lord of the fee : for the lord would be ma- 
nifestly prejudiced, if, contrary to the inherent condition 
tacitly annexed to all feuds, any person should be suffered 
to succeed to the lands, who is not of the blood of the first 
feudatory, to whom for his personal merit the estate is sup- 
posed to have been granted. 

It was a rule of the common law, that when a person Bythecom- 

"^ *^ mon law 

died without heirs, or was convicted of treason or felony, '"^ust es^tes 
the lands which he held as the legal owner in trust for 
others, escheated or became forfeited to the lord, who held 
them discharged of the trust.^ This rule was so obviously 
unjust, that it was altered by several recent statutes, in all 
cases where the superior lord was the crown ; and the king 
was thereby enabled, by sign manual, or under the seal of 
the Duchy of Lancaster, to grant lands devolving upon the 
crown by escheat or forfeiture, or from having been pur- 

■ /.<5.c. 1. e Harg. Co. Litt. 13, n. (7); 

b See ante, p. 143. Pimb*s case^ Moore, 196. 
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chased by or in trust for an alien, for the purpose (A exe- 
cuting any trusts to which they had been directed to be 
applied, or of restoring the same to the family of the per- 
sons whose estates they had been, or to carry into eflfect 
any intended disposition of such persons, or to reward 
persons making discoveries of such forfeiture, &c. ; or to 
direct the lands to be sold, and the rents, or the produce 
of the sale, to be applied to these purposes, or to pay any 
debt or debts of the persons whose estates they had been,^ 
And by statute 6 G. 4, c. 17^ the provisions of these 
statutes were extended to leaseholds. Personal chattels 
were, however, still within the operation of the rule of 
common law. 
Entire altera- But by the 4 & 5 W. 4, c. 23, this rule of the common 
w. 4, c. 23. law is entirely altered; it being enacted (s. 2), that where 
any person seised of any land upon any trust, or by way 
of mortgage, dies without an heir, the Court of Chancery 
may appoint a person to convey such land, in like manner 
as is provided under Sir Edward Sugden's act (1 1 G. 4, and 
1 W. 4, c. 60) in case such trustee or mortgagee had left 
an heir, and it was not known who was such heir. It is 
further enacted (s. 3), that no land, chattels, or stock, vest- 
ed in any person, or by way of mortgage, or any profits 
thereof, shall escheat or be forfeited by reason of the at- 
tainder or conviction for any offence of such trustee or 
mortgagee, but shall remain in such trustee or mortgagee 
or survive to his co-trustee, or descend or vest in his re- 
presentative, as if no such attainder or conviction had taken 
place. By s. 1, the estates and matters included in the act 
are specified; and by s. 4, it is mentioned to whom, and 
to what cases, its provisions shall extend. But the escheat 
or forfeiture of any land, chattels, or stock, vested bene- 
ficially in any trustee or mortgagee, is not to be prevented 
by the act (sec. 5) . 

The sixtE section has a retrospective effect, and enacts, 
that where any person possessing lands, chattels, or stock, 
as a trustee thereof, shall have died without heirs, or have 
been convicted before the passing of the act, the lands, 
chattels, or stock, are to be subject to the control of the 

• 39 & 40 G. 3, c. 88 ; 47 G. 3, sec. 2, c. 24 ; 59 G. 3, c. 94. 
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Court of Chancery, for the use of the party beneficially 
interested therein, and are to be considered within the 
provisions of the 11 G. 4, and 1 W. 4, c. 60, as if such 
person so dead without heirs, or so convicted, were out of 
the jurisdiction of, or not amenable to the process of the 
court, without having been so convicted. But this sec- 
tion is not to relate to any land, chattels, or stock, vested 
by virtue of any grant made subsequently to the time when 
such escheat or forfeiture first occurred, or to any land, 
chattels, or stock, which more than twenty years prioit to 
the act shall have been actually vested in possession by the 
parties thereto entitled. 

4. A monster, which hath not the shape of mankind, J- a mon- 
but in any part evidently bears the resemblance of the brute 
creation^ hath no inheritable blood, and cannot be heir to . 

any land, albeit it be brought forth in marriage ; but, al- 
though it hath deformity in any part of its body, yet if it 
hath human shape, it may be heir.<^ This is a very ancient [ 247 ] 
rule in the law of England ;^ and its reason is too obvious 
and too shocking to bear a minute discussion. And our 
law will not admit a birth of this kind to be such an issue * 

as shall entitle the husband to be tenant by the curtesy ;^ 
because it is not capable of inheriting. And therefore, if 
there appears no other heir than such prodigious birth, the 
land shall escheat to the lord. ^. 

5. Bastards are incapable of being heirs. Bastards, by s. Bastards* 
our law, are such chil^en as are not born either in lawful 
wedlock, or within a competent time after its determina- 
tion. Such are held to be nullius JUiiy the sons of 
nobody; for the maxim of law is, ^ui ex damnato coitu 
nascmitar^ inter liberos non computantur.^ Being thus 

the sons of nobody, they have no blood in them, at least 
no inheritable blood; consequentiy, none of the blood of 

< Co. latt. 7, 8. tw/ ionium quaiiwr digitot habuerity 

^ Qui cmUraformam hummd gene- bene debet inter liberos amnunurari : 

ris converso more procreantur, ut ti et, ii membra sini inutilia cmt iortuosa, 

muUer monstromm vel prodigiosum non tamen est partus monstrosus, 

enixa sit^ inter Hbros non computentur. Bract. /. 1, c. 6, and /. 5, lr.5, c. 30. 

Partus iamen, cui natura aliquantn- « Co. Litt. 29. 

lum addiderit vel diminuerity ut ti sex S Co. Litt. 8. 



puisne. 
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the first purchaser: and therefore, if there be no ot])er 
claimant than such illegitimate children, the land shall 
escheat to the lord.'^ The civil law differs from ours in this 
point, and allows a bastard to succeed to an inheritance, 
if after its birth the mother were married to the father ;' 
and the Scotch law conforms to the civil law in this 
respect, but such bastard, though thus legitimized in 
Scotland, cannot inherit lands in England.^ 
[ 248 ] There is one instance, however, in which our law has 
caieofbat- shcwn a bastard some little regard: and that is usually 
and ^mJuer termed the case of a bastard eigne and mulier puisne. This 
happens when a man has a bastard son, and afterwards 
marries the mother, and by her has a legitimate son, who in 
the language of the law is called a mulier^ or, as Glanvil^ 
expresses it in his LoAkvij Jilius mulieratus : the woman 
before marriage being concubina, and afterwards mulier. 
Now here the eldest son is bastard, or bastard eigne ^ and 
the younger son is legitimate, or mulier puisne. If then 
the father dies, and the bastard eigne enters upon his land, 
and enjoys it to his death, and dies seised thereof, whereby 
the inheritance descends to his issue ; in this case 4:he 
mulier puisne, and all other heirs, (though minors, feme 
coverts, and under any incapacity whatsoever) are totally 
barred of their right.^ And this, 1. As a punishment on 
the mulier for his negligence, in not entering during the 
bastard's life, and evicting him. 2. Because the law will 
not suffer a man to be bastardized after his death, who 
entered as heir and died seised, and so passed for legitimate 
in his lifetime. 3. Because the canon law (following the 
civil), did allow s\xc\t bastard eigne to be legitimate, on 
the subsequent marriage of his mother ; and therefore the 
laws of England, (though they would not admit either the 
civil or canon law to rule the inheritances of this kingdom, 
yet) paid such a regard to a person thus peculiarly cir- 
cumstanced, that, after the land had descended to his 
issue, they would not unravel the matter again, and suffer 

^ Finch, law. 117. 9 Bli. 32, N. S. and see Uvnro y, 

i Nor. 89, c. 8. Swnders, 6 Bli. 4G7, N. S. 
J Doe d. Birtwhutle r. FardiU, 5 k /. 7, c. 1. 

B. & C. 438 ; 6 Bli. 479, N. S. ; I Litt. sec. 3'J9 ; Co. Litt. 244. 



Gd.lli.] OF TITLB BT ESCHEAT. * 161 

biis estate to be sUaken. But this indulgence was shewn 
to so oth^r kind of bastard; fot, if t&e mother was nerer 
married to th^ fittlieri, etich bastard could have no colour- 
«ible title at alk« 

As basta^dH caniiot be h^irs themselres, so neither can [ 249 J 
they have any heirs bnt^iose of their own bodies: For, Bastard imw 
as all collateral kmdredconsists in being derived from the tbVe o? his 
^Ame common ancestor, and as a bastai^ has no legal an- ^^ ***^* 
cefttors^ be can haire no^ coHatieral hindred ; and, conse- 
<{uen%^, can hare no legai heirs, but such as clmm by a 
lineal descent frcto himself. Arid therefore if a bastard 
purchases land and dies^ seised thereof without issue, and 
intestate, the land shaHeseheat to the lord of the fee."^ 

6» Aliens® unless they hare been naturalised by Act of «. Aiirtw. 
Parliament, or made derizensbythe King's letters patent, 
are incapable of takmg by descent, or inheriting:P for they 
ajre not allowed t6 have any inheritable blood in them; 
rather indeed upon a principle of national or civil policy, 
than upon reasons strictly feodal. Though, if lanife had 
been suffered to fall into their haiwls who owe no allegiance 
to the crown of England, the design of introducing our 
feuds, die defeiice of the kingdom, wouM have been de- 
feated. Wherefcve if a man leaves no dther r^ktiems but 
aliena, his lands shatl escheat to the lord. 

But all children or^andchildren, bom out of the King's 
idkgiaHce, are capaNe of inheriting lands, whose father or 
grand&thers were, at the birth of such children or grand- 
children, natural' born subjects. If, however, the parents 
are not in actual obedience to the crown, their children 
Bite aliens* Hius since tli^ recognition of the independ- 
enice ofthe United States of America in 1785, the children 
of per^kjns continuing to reside there after that time, and 
adhering to tfaait Gk>vemment, are incapable of being heirs 
to lands in England.^ 

As aliens cannot inherit, so far they are on a level with Have ■• 
bastardB; but as they are ateo disabled to hold by purchase,' ^^'^ 

n Litt. s. 400. 4 Geo. 2, c. 21 ; 13 Geo. 3, c. 21 ; 

a Bract. /. 2, c. 7 ; Co. Litt. 244. Doe d. Thomas v. .'JckUtn, 2 B. & C. 

See 1 Bla. Com. c. 10. 773 ; Auchmuty y. Jkrukatter, 5 B. 
P Co. Litt. 8. & C. 771. 

1 25 Edw. 3, c. 2 ; 7 Anne, c. 5 j ' Co. Litt. 2. 

M 
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except by the King's licence/ they are under still greater 
disabilities. And, as they can neither hold by purchase, 
nor by inheritance, it is almost superfluous to say that, 
they can have no heirs, since they can have nothing for 
an heir to inherit; but so it is expressly holden,* because 
they have not in them any inheritable blood. 
Where an And farther, if an alien be made a denizen by the King's 

Jdeniwn"*** Icttcrs patent, and then purchases lands, (which the law 
who inherits. gjjQ^g g^^,jj ^ one to do) his son, bom before his deniza- 
tion, shall not (by the common law) inlierit those lands ; 
but a son bom afterwards may, even though his elder bro- 
ther be living ; for the father, before denization, had no 
inheritable blood to commimicate to his eldest son ; but 
[ 250 ] by denization it acquires an hereditary quality, which will 
be transmitted to his subsequent posterity. Yet, if he 
had been naturalized by act of parliament, such eldest son 
might then have inherited ; for that cancels all defects, 
and is allowed to have a retrospective energy, which sim- 
ple denization has not." 

Sir Edward Coke^ also holds, that if an alien cometh' 
Where alien into England, and there hath issue two sons, who are 
born sons, thereby natural-bom subjects; and one of them purchases 
nn^inherit^to land, and dies; yet neither of these brethren can be heir 
*" ® '• to the other. For the commune vificulum, or stock of 
their' consanguinity, is the father; and as he had no inherit- 
able blood in him, he could communicate none to his sons; 
and, when the sons can by no possibility be heirs to the 
father, the one of them shall not be heir to the other. But 
this opinion hath been since overruled:^ and it is now 
held for law, that the sons of an alien bom here, may in- 
herit to each other; the descent from one brother to ano- 
ther being an immediate descent by the former law.^ But 
as the descent is now'^ to be traced through the parent, 
perhaps Sir Edward Coke's doctrine would be held to 
[ 251 ] be the right one. 

sutotet relate It is also cuactcd, by the statute 1 1 & 12 W. III. c. 6, 
children of that all pcrsous, being natural-bom subjects of the king, 

• Harg. Go. Litt. 2 b, n 2. ▼ 1 Ventr. 413; I Lev. 59 i 1 

t Co. Litt. 2 ; 1 Lev. 59. Sid. 193. 

« Co. Litt. 129. « See page 142. 

T 1 Inst. t. Y See ante, ib. 
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may inherit and make their titles by descent from any of *J[»«n« *nh€rit 
their ancestors, lineal or collateral : although their father 
or mother, or other ancestor, by, from, through, or under 
whom they derive their pedigrees, were born out of the 
king's allegiance. But inconveniences were afterwards ' 
apprehended, in case persons should thereby gain a future 
capacity to inherit, who did not exist at the death of the 
person last seised. As, if Francis the elder brother of 
John Stiles, be an alien, and Oliver the younger be a 
natural-born subject, upon John's death without issue his 
lands will descend to Oliver the younger broths : now, if 
afterwards Francis has a child bom in England, it was 
feared that, under the statute of King William, this new- 
bom child might defeat the estate of his uncle Oliver. 
Wherefore it was provided by the stat. 25 G, II. c. 39, that 
no right of inheritance shall accrue by virtue of the former 
statute to any persons whatsoever, unless they are in being 
and capable to take as heirs at the death of the person 
last seised : — ^with an exception however to the case, where 
lands shaU descend to the daughter of an alien; which 
descent shall be divested in favour of an after-born 
brother, or the inheritance shall be divided with an after- 
bom sister or sisters, according to the usual rule* of 
descents by the common law. 

7* By attainder also for treason or other felony, the r. Attainder. 
blood of the person attainted was so corrupted as to be 
rendered no longer inheritable. 

Great care must be taken to distinguish between forfei- Distinction 
ture of lands to the kii^, and this species of escheat to chelt an/^ 
the lord ; which, by reason of their similitude in some tbia^r^peoL 
circumstances, and because the crown is very frequently 
the immediate lord of the fee and therefore entitled to 
both, have been often confounded together. Forfeiture of 
lands, and of whatever else the offender possessed, was 
the doctrine of the old Saxon law,^ as a part of punish- 
ment for the offence ; and does not at all relate to the r 252 1 
feodal system, nor is the consequence of any signiory or 
lordship paramount :^ but, being a prerogative vested in 

• See page 136. 

« L. L. Aelfired, c, i, LL, CanuU c. 54. b 2 Iirat. 64 ; Salk. 85. 
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the crown, was neither superseded nor diminished by the 
introduction of the Norman tenures; a fruit and conse- 
quence of which, escheat must undoubtedly be reckoned. 
Escheat therefore operates in subordination to this more 
ancient and superior law of forfeiture. 
Doctrine of The doctrfnc of escheat upon attainder, taken singly, is 
aiuiriden" this : that the blood of the tenant, by the commisaicm of 
any felony, (under which denomination all treasons were 
formerly comprised*^) is corrupted and stained, and the 
original donation of the feud is thereby determined, it 
being always granted to the vassal on the implied condition 
of dum bene se gesserit. Upon the thorough demonstra- 
tion of which guilt, by legal attainder, the feodal cove- 
nant and mutual bond of fealty are held to be broken, 
the estate instantly falls back from the offender to the lord 
of the fee, and the inheritable quality of his blood is 
extinguished and blotted out for ever. In this situation 
, the law of feodal escheat was brought into England at 
the conquest ; and in general superadded to the ancient 
law of forfeiture. In consequence of which corruption 
and extinction of hereditary blood, the land of all felons 
would immediately revest in the lord, but that the superior 
law of forfeiture intervenes, and intercepts it in its pas- 
sage : in case of treason, for ever ; in case of other felony^ 
for only a year and a day ; after which time it goes. to the 
lord in a regular course of escheat,^ as it would have done 
to the heir of the felon in case the feodal tenures had 
never been introduced. And that this is the true operation 
and genuine history of escheats will most evidently appear 
from this incident to gavelkind lands, (which seems to be 
the old Saxon tenure) that they are in no case subject 
to escheat for felony, though they are liable to forfeiture 
for treason® 
[ 253 ] As a consequence of this doctrine of escheat, all lands of 
^hculnxiSei i^^ri^smce immediately revesting in the lord, the wife of 
todoiftr. the felon was liable to lose her dower, till the statute 1 
Edw, 6, c. 12,. enacted, that albeit any person be attainted 
of misprision of treason, murder, or felony, yet his wife 

c 3 Inst. 15 ; Stat. 25 Edw. 3, c. <l 2 Inst. 36. 
2, sec. 12. c Somner. 53 j Wright. Ten, 118, 
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shall enjoy her dower. But she has not this indulgence 
where the ancient law of forfeiture operates, for it is ex- 
pressly provided by the statute 5 and 6 Edw. 6, c. 1 1, that 
the wife of one attaint of high treason, and petit treason,^ 
shall not be endowed at all. 

Hitherto we have only spoken of estates vested in the ESect of et. 
offender, at the time of his offence or attainder. And here wndir"?*ihe 
the law of forfeiture stops ; but the law of escheat pursues JSbk"of"£' 
the matter still farther. For, the blood of Ae tenant be- "*'***■*' 
ing utterly corrupted and extinguished, it follows, not only 
that all that he now has shall escheat from him, but also that 
he shall be incapable of inheriting anything for the future. 
TbiB may farther illustrate the distinction between forfei- 
ture and escheat. If therefore a father be seised in fee, 
and the son commits treason and is attainted, and then 
the father (Ues : here the land shall escheat to the lord ; be- 
cause the son, by the corruption of his blood, is incapable 
to be heir, and there can be no other heir during his life : 
but nothing shall be forfeited to the king, for the son never 
had ahy interest in the lands to forfeit.^ In this case the 
escheat operates, and not the forfeiture ; but in the follow- 
ing instance the forfeiture works, and not the escheat. As 
where a new felony is created by act of parliament, and it 
is provided (as is frequently the case) that it shall not ex- 
ttnd to corruption of blood : here the lands of the felon 
shall not escheat to the lord, but yet the profits of them 
shall be forfeited to the king for a year and a day, and so 
long after as the offender lives.^ 

There wAs yet a farther consequence of the corruption Thepewon 
and extinction bf hereditary blood, which was this : that SSjawelJf* 
the person attainted should not only be inc^able himself hiHropertJ 
of inheriting, dr transmitting his own property by heirship, \^'^^'-. 
but should also obstruct the descent of lands or tenements ^ J 
to his posterity, in all cases where they were obliged to de- 
rive their title through him from any remoter ancestor. 

But by the statute 54 G. 3, c. 145, corruption of blood cormption of 
was abolished in all etudes except the crimes of petit trea- Ji^^^**~"**^" 
son or murdet^j and by the 3 & 4 W. 4, c. 106, s. 10, Descents to 
it is enacted, that when any person from whom the descent •*• "'"***^ 

f Co. Litt. 37, a ; Staundf. 195 b. h 3 ingt. 47. 

s Co. Litt. 13. 
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throuxb a^ of any land is to be traced sitall . haeve had any relation 
sowf ^^^' who, having been attainted^ shall have died before such 
descent shall have taken place^ then such attainder shall not 
prevent any person from inheriting such land, who would 
have been capable of inheriting the same by tracing his 
descent through such relation if he had not been attainted^ 
iinless such lands shall have escheated in consequence of 
such attainder before the 1st of January, 1834. 
[ 266 ] And indeed this corruption of blood, arising from feodal 
principles, has been long looked upon as a peculiar hard- 
ship; and therefore in most (if not all) of the new felonies 
created by parliament since the reign of Henry VIII. it is 
declared that they shall not extend to any corruption of 

Lands vested blood. 

tioS^not* Before I conclude this head, of escheat, I must men- 
cheat ^ *"* tion one singular instance in which lands held in fee- 
simple are not liable to escheat ta the lord, even when their 
owner is no more, and hath left na heirs to inherit them. 
And this is the case of a corporation ; for if that comes by 
any accident to be dissolved, the donor or his heirs shall 
have the land again in reversion, and not the lord by es- 
cheat ; which is perhaps the only instance where a rever- 
sion can be expectant on a grant in fee- simple absolute. 
But the law, we are told,^ doth tacitly annex a condition 
to every such gift or grant, that if the corporation be dis- 
[ 257 J "solved, the donor or grantor shall re-enter; for the cause 
of the gift or grant faileth. This is indeed founded upon 
the self-same principle as the law of escheat : the heirs of 
the donor being only substituted instead of the chief lord of 
the fee: which was formerly very frequently the case in 
subinfeudations, or alienations of lands by a vasal to be 
holden as of himself; till that practice was restrained by 
the statute of quia emptores, 18 Edw. I. st. 1, to which 
this very singula^ instance still in some degree remains an 
exception. 

These are the several deficiences of hereditary blood, 
recognised by the law of England ; which, so often as they 
happen, occasion lands to escheat to the original propri- 
etary or lord. 

i Co. Litt. 13 i but see Harg. 1 Fonb. Eq. 309, who agrees wkb 
iiote> on the point, contra. See also Coke and Blackstone. 
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CHAPTER THE FOURTH. 

[258] 
OF TITLE BY OCCUPANCY. *" -" 



Occupancy is the taking possession of those things, occupancy, 
which before belonged to nobody. 

This right of occupancy, so far as it concerns real pro- '",]JlJJ^* 
perty^ hath been confined by the laws of England within 
a very narrow compass; and was extended only to a single 
instance: namely^ where a man was tenant pur outer vie, 
or had an estate granted to himself only (without men- 
tioning his heirs) for the life of another man^ and died 
during the life of cestuy que vie, or him by whose life it 
was holden: in this case he that could first enter on the 
land might lawfully retain the possession so long as cestuj^ 
que vie lived, by right of occupancy J 

But the title of common occupancy is now reduced al- r 259 1 
most to nothing by two statutes: the one^ 29 Car. II. c. 3. 
which enacts (according to the ancient rule of law*) that 
where there is no special occupant, in whom the estate 
may vest, the tenant pur outer vie may devise it by will, 
or it shall go to the executors or administrators and be 
assets in their hands: the other, that of 14 Geo. II. c. 20, 
which enacts, that the surplus of such estate pur outer 
vie, after payment of debts, shall be applied and distri- 
buted in the same manner as the personal estate of the 
testator^. 

By these statutes the title of common occupancy is ut- 
terly extinct and abolished: though that of special occu- 
pancy, by the heir at law, continues to this day; such heir 
being held to succeed to the ancestor's estate, not by de- 

j Co. Litt 41. ther freehold or copyhold, the same 
k Bract. Ibid. ; Flet. Ibid. shaU be assets for all his just debts, 
^And it has very recently been whether specialty or simple con- 
enacted that where any person shall tract. 3 & 4 W. 4, e. 104. 
die seised of any real estate, whe 
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scent^ for then he must take an estate of inheritance ; but 
as an occupant specially marked out and appointed by the 
original grant. And it has been held^ contrary, however, 
to the opinion of Blaek&tone,^ that these statutes apply to 
rents, and as it would seem to all oUier incorporeal here- 
ditaments, but not to copyholds." 
[ 261 ] This, I say, vas t^e only in^tanqe ; for I think there 
Difference can be no Other case devised, wherein there is not some 
actnai and owncr of the land appointed by the law. In the case of 
SSII^rsbip. a sole corporation, as a parson ol a church, when he dies 
or resigns, though there ie no victual owner of the land 
tiU a successor be ^pointed, yet there is a legaf, poten- 
tial ownership, subsisting in contemplation of law ; .and 
when the sx^ccessor is appointed, his ^pointment fifaall 
have a retrospect and relation backwards, so as to entitle 
him to aM the profits from the instant that the vacancy 
commenced. And, in all other instances, when the tenant 
dies intestate, and no other owner of the lands is to be 
found in the common course of desc^tits, there the law 
ve3ts an ownership in the king, or in the subordinate lord 
of the fee, by escheat. 
Case of tbe So also in some ca^es, xsrhere the laws of od^er nations 
iSindrJr*de- givc a right by occupancy, as in lands newly created, by 
iand'by"the the rising of Ml island in the sea or in a river, or by the 
alluvion or the dereliction of the waters ; in these instances 
the law of England assigns them an immediate owner. 
For Bracton tells us,'» that if an island arise in the middle 
of a river y it belongs in common to those who have lands 
on each side thereof ; but if it be nearer to one bank than 
the other, it belongs only to him who is proprietor of the 
nearest shore : which is agreeable to, and probably copied 
from, the civil law.® Yet this seems only to be reason- 
able, where tbe soil of the river is equally divided between 
the owners of the opposite shores 5 for if the whole ^il 
is the freehold of any one man, as it usually is i^enever 
a several fishery is claimed,? there it seems just (anij ^ 
is the constant practice) that the eyotts or little islands, 

I RawUnson v. Dss, of A(onf^^, n /. 2» C. 2* 

3 P. Wms. 264. u. o jr^, g- 1. 22. 

» Zauch V. Force, 7 East, 186. P^Sal^. 637. See pagp 17. 



water. 
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arising in any part of the Tiyer, ths31 be the property of 
him who owneth the piscary and the soil. However^ in 
case a new island rise in the sea, though the civil law 
giyes it to tiie first occupant^^ yet ours giv^es it to the 
king.' And as to lands gained from the sea, either hy [ 262 1 
alluvion, by the washing up of sand and earth, so as m 
time to make terra firma : or by dereliction^ as when the 
sea shrinks back below the usual watermark: in these 
cases the law is held to be, that if this gain be by little 
and little, by small and imperceptible degrees, it shall 
go to the owner of the land adjoining,* For de 
minimis non curat lea: : and, besides, these owners, being 
often losers by the breaking in of the sea, or at charges 
to keep it out, this possible gain is therefore a reciprocal 
consideration for such possible charge or loss. But, if 
the alluvion or dereliction be sudden and considerable, in 
this case it belongs to the king ; for, as the king is 
lord of the sea, and so owner of the soil while it is 
covered with water, it is but reasonable he should have 
the soil, when the water has left it dry.* So that the 
quantity of ground gained, and the time during which it 
is gaining, are what make it either the king's or the sub- 
ject's property. In the same manner if a river, running 
between two lordships, by degrees gains upon the one, 
and thereby leaves the other dry ; the owner who loses 
his ground thus imperceptibly has no remedy ; but if the 
course of the river be changed by a sudden and violent 
flood, or other hasty means, and thereby a man loses his 
ground, it is said that he shall have what the river has 
left in any other place, as a recompense for this sudden 
loss." And this law of alluvions and derelictions with 
regard to rivers, is nearly the same in the imperial law 5^ 
from whence indeed those our determinations seem to 
have been drawn and adopted : but we ourselves, as 

q Inst. 2, 1, 18. ' u md. 28. 

» Bract. /. 2, c. 2 5 CaUis of sew- ▼ Inst. 2, 1, 20, 21, 22, 23, 24. 

er8> 22. See further Bhmdell y. Cotterell, 5 

• 2 RoU. Abr. 170 ; Dyer, 326; B. & A. 268 5 Rex v. Lord Yar- 

Rex v. Harborough, 3 B. & C. 106 ; borough, 2 B. & C. 91 ; Scrotum Y. 

AS. Dom. Proc. 5 Bing. 170, Broum, 5 B. & C, 505. 

t Callis, 24, 28. 
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islanders have applied them to marine increases; and 
have given our sovereign the prerogative he enjoys, as 
well upon the particular reasons before mentioned, as 
upon this other general ground of prerogative, which was 
formerly remarked, that whatever hath no other owner> is 
vested by law in the king. 
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CHAPTER THE FIFTH. 

[263 ] 

OP TITLE BY PRESCRlPnON. 



A THIRD method of acquiring real property by purchase is JJjJjJJ^'*" 
that by prescription ; as when a man can shew no other 
title to what he claims than that he^ and those under whom 
he claims, used to enjoy it for a considerable period. 

Until very recently all rights or benefits claimed by pre- 
scription must strictly have been proved to have com- 
menced from time immemorial 3^ and although this rule was 
controlled by the courts presuming that after the right 
had been enjoyed for a considerable time^ and nothing ap- 
peared to the contrary, it was rightly acquired, yet much 
injustice was frequently worked by showing the commence- 
ment of the right within the strict time of prescription. 
To remedy this inconvenience, an act, relating to all the 
usual prescriptive rights, has been passed (2 & 3 W. 4, 
c. 71)i some of the provisions of which we have already 
had occasion to state.** This statute has considerably 
shortened the time of prescription in claims to rights of 
common and other profits a prendre^ which are not to be 
defeated after thirty years enjoyment by showing the 
commencement thereof ; and after sixty years enjoyment 
the right is to be absolute, unless had by consent or 
agreement (s. 1). In claims of rights of way, or other 
easements, the periods are to be twenty years, and forty 
years (s. 2) 5 and the use of light, enjoyed for twenty 
years, is indefeasible, unless shown to have been by con- 
sent (s. 3). In claims not provided for by the act, the 
old law of prescription, I presume, obtains. 

In treating of prescription we shall first distinguish 
between custom, strictiy taken, and prescription j and then 
shew what sort of things may be prescribed for. 

« Ste p. 11. b S«e imie p. 11. & 14. 
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&t*we" n cuV ^^^9 ^^^^f *^® distinction between custom and prescrip- 
wlipionr*' *i^^ ^s *^®5 that custom is properly a /oca/ usage, and not 
annexed to smy person : such as a custom in the manor of 
Dale that lands shall descend to the youngest son : pre- 
scription is merely a personal usage ; as, that Sempronius, 
and his ancestors, or tho«e whose estate hefiath,have used 
for a considerable time to have such an advantage or pri- 
vilege.^ As for example : if there be a usage in the parish 
of Dale, that all the inhabitants of that parish may dance 
on a certain close, at all times, for their recreation ; (which 
is iidd'' to be a lawful usage) tlus is strictly a custom, for it 
tfl appHed to the piae^ in general, and not to any patticukr 
persons: bat if the tenrnt, who is seised of the mBaek6t of 
Dale in fee, alleges that he ttid his anceeftorS) or all those 
whose estate he hatii in the said manor, have used, for the 
period mentioiied in the statute 2 Sc 3 W. 4, c. 71> *» have 
oomnum of pasture in swdh a close, this is properly called a 
prescription; for this is a wsage annexed to the person of Hie 
owner of this estate* All prescription must be either in a 
nuin and his an^stors, or in a man and those whose estate 
he hadi :^ which last is called prescribing in a que ^eiH^ 
And formerly a man might, by the common law, hate 
Limitation of prescribed for a right which had been enjoyed by his an- 
wrJptiSn/"' csestors or predecessors at any distance of time, thougk his 
or their enjoyment of it had been suspended^ for an inde* 
finite series of years. But by the statute of limitations, 
32 Hen. VJII. c. 2, it Is enacted^ that no person shall tAhke 
any prescription by the seisin or possesion of his aneentof 
or predecessor, unless such seii^n or poils^ssion hath been 
within threescore years next before such prescription 
made/ And the time of prescription, as we have just seeti^ 
has been, in certain cases, touch shortened by the 2 & 3 
W* 4, c- 71 ; and by a still more recent act^ (3 & 4 W. 4, 6. 
27), to which we have already adverted, actions and suits 
relating to real pr(^rty must be brought within twenty 



^ Co. liU. I IS* W«U known ia Ibe Romaii Uw by the 

c 1 Lev. 176, name oiusucapio; (Tf. 41, 3, 3), so 

* 4 Rep. 32. called because a man, that gains a 

« Co. Litt. 113. tHle by prescription may be said ttJte 

f This title of prescription, was rem capere. 
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years after the right has accrued, except in cases of per- 
sons labouring under disability. By the 2 & 3 W. 4, c. 
IIK), the time for making claims to tithes is also consider- 
ably reduced, as we have already stated.^ 

Secondly, as to the several species of tilings which may, 
or may not, be prescribed for : we may, in the first place, what thinp 
observe, that nothing but incorporeal hereditaments can tcribcdfor; 
be claimed by prescription ; as a right of way, a common, 
&c, } but that no prescription can give a title to lands, and 
other corporeal substances, of which more certain evi- 
dence may be had.^ For a man shall not be said to pre- 
scribe, that he and his ancestors have used to hold the 
castle of Arundel : for this is clearly another sort of 
title 5 a title by corporal seisin and inheritance, which is 
more permanent, and therefore more capable of proof, than 
that of prescription. But as to a right of way, a common, or 
the like, a ma^ may be allowed to prescribe for the periods 
mentioned in the stat. 2&3 W. 4; for of these there is no cor- 
poral seisin, the enjoyment will be frequently by inta*vals, 
and therefore the right to enjoy them can depend on nothing 
else but usage. 2. A prescription, before the recent act> SJ^whSST* 
must always have been laid in him that was tenant of the fee. [ 264 ] 
A tenant for life, for years, at-will, or a copyholder, could 
lu^ prescribe, by reason of the imbecility of their estates.^ 
Eor, as prescription was. usage beyond time of memory, 
it was absurd that they shoidd pretend to prescribe for any 
thing, whose estates commenced withia the remembrance of 
nxaa. And therefore the copyholder must have prescribed 
under cover of his lord^s estate, and the tenant for life 
under cover of the tenant in fee simpk. But now by the 
2 &. 3 W. 4, c. 71^ s. 5, it is enacted, that in all plead- 
ings, whereii^ before the passing of the act, it would have 
beeA necessaiy to aUege the right to have existed from 
time immemorial, it shaU be suiBcient to allege the en- 
joyment thereof as of right by the occupiers of the 
tenement, in respect whereof the same is claimed, for such 

K Se^aaU, p. 9. bo. nwptwne^ fee the rooorii^ of 

h Dr. & St. dial. 1, c. 8 ; Finchy corporeal property, after an uninter- 

132. But see as to negative pre- rapted possession of a certain number 

scriptipn of la^ds which wm» fxom of years., 3 Cruv Dig, 490> 2d edit. 

the several statutes of limitation; in 1 4 Rep. 31, 32. 

consequence of which ^ no action can 
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of the periods as may be applicable to the case, and without 
Every pre- claiming in the name or right of the owner of the fee. 3. A 
p^m'^rgraut prescription cannot be for a thing which cannot be raised 
by. grant. For the law allows prescription only in supply 
of the loss of a grant, and therefore every prescription 
presupposes a grant to have existed, llius the lord of a 
manor cannot prescribe to raise a tax or toll upon strangers ; 
for, as such claim could never have been good by any 
grant, it shall not be good by prescription.^ 4. A fourth 
by mater of rulc is, that what is to arise by matter of record cannot be 
be prescribed prescribed for, but must be claimed by grant, entered on 
record; such as for instance, the royal franchises of 
deodands, felons' goods, and the like. These not being 
forfeited till the matter on which they arise is found by 
the inquisition of a jury, and so made a matter of record, 
the forfeiture itself cannot be claimed by any inferior title. 
But the franchises of treasure-trove, waifs, estrays, and 
the like, may be claimed by prescription ; for they arise 
from private contingencies, and not from any matter of 
Distinction ^^^^^^'^ ^* Among things incorporeal, which may be 
wir tiSn^iTa ^1^^®^ by prescription, a distinction must be made with 
?OT*o*nM '*i* ^^S^^ *^ ^^^ manner of prescribing ; that is, whether a 
and tnces. man shall prescribe in a que estate, or in himself and his an- 
cestors. For, if a man prescribes in a que estate, (that is, 
in himself and those whose estate he holds) nothing is 
claimable by this prescription, but such things as are inci- 
dent, appendant, or appurtenant to lands ; for it would be 
absurd to claim any thing as the consequence, or appendix, 
of an estate, with which the thing claimed has no connex- 
ion : but, if he prescribes in himself and his ancestors, he 
may prescribe for any thing whatsoever that lies in grant ; 
not only things that are appurtenant, but also such as may 
be in gross.^ Therefore a man may prescribe, that he and 
those whose estate he hath in the manor of Dale, have 
used to hold the advowson of Dale, as appendant to that 
manor : but, if the advowson be a distinct inheritance, and 
not appendant, then he can only prescribe in his ancestors. 
So also a man may prescribe in a que estate for a common 



J 1 Ventr. 387 ; Cowp. 102. i Litt. lec. 183 ; Finch. L. 104. 

k Co. Litt. 114. 
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appurtenant to a manor ; but, if he would prescribe for a 
common in gross, he must prescribe in himself and his an-* 
cestors. 6. Lastly, we may observe, that estates gained how esiaie* 
by prescription are not, of course, descendible to the heirs prcscripiioB 
general, like other purchased estates, but are an exception 
to the rule. For, properly speaking, the prescription is 
rather to be considered as an evidence of a former acquisi- 
tion than as an acquisition de novo: and therefore, if a man 
prescribes for a right of way in himself and his ances- 
tors, it will descend only to the blood of that line of an- 
cestors in whom he so prescribes ; the prescription in this 
case being indeed a species of descent. But, if he pre- 
scribes for it in a que estate, it will follow the nature of 
that estate in which the prescription is laid, and be inherit- 
able in the same manner, whether that were acquired by 
descent or purchase : for every accessory foUoweth the 
nature of its principal. 
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CHAPTER THE SIXTH. 
OF TITLE BY FORFEITURE. 



Forfeiture, FORFEITURE is a punishment annexed bt law to some il- 

definition of. , , „ ,. . ,, -, , 

legal act^ or negligence^ m the owner of lands^ tenements, 
or hereditaments: whereby he loses all hi» interest therein^ 
and tiiey go on to the party injured, as a recompense for 
the wrong, which either he alone^- or the public together 
with himself, hath sustained. 
How lands Lands, tenements, and hereditaments, may be forfeited 

may be for- , ^ 

felted. in various degrees and by various means : 1. By crimes 

and misdemeanors. 2. By alienation contrary to law. 
3. By non-presentation to a benefice, when the forfeiture 
is denominated a lapse, 4. By simony. 5. By non- 
performance of conditions. 6. By waste. 7- By breach 
of copyhold customs. 8. By bankruptcy. 

li'Siw"" '• ^^ offences which induce a forfeiture of lands and 

meanors. tenements to the crown are principally the following six; 
1. Treason. 2. Felony. 3. Misprison of treason. 4. 
[ 268 ] JP^^^^wwfrc. 5. Drawing a weapon on a judge, or strik- 
ing any one in the presence of the King's principal courts 
of justice. But considerable alterations have recently 
been made in the law of forfeiture for crimes and misde- 
meanors, which have already been stated in a preceding 
chapter*. 

II. By aiiena. II. Lands and tenements may be forfeited by alienation, 
or conveying them to another, contrary to law. This is 
either alienation in mortmain^ alienation to an alien, or 
alienation hy particular tenants; in the two former of 
which cases the forfeiture arises from the incapacity of the 
alienee to take 5 in the latter, from the incapacity of the 
alienor to grant. 

> See ante, p. 165. 
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I. Alienation in mortmain^ in mortui monu, is an alien- i. By aiie. 
ation of lands or tenements to any corporation, sole or mortmain. 
aggregate^ ecclesiastical or temporal. But these pur- 
chases having been chiefly made by religious houses^ in 
consequence whereof the lands became perpetually inhe- 
rent in one dead hand^ this hath occasioned the general 
appellation of mortmain to be applied to such alienations, 
and the religious houses themselves to be principally con- 
sidered in forming the statutes of mortmain. 

By the common law any man might dispose of his lands corporation* 

, , •'.,.. . „ mast have a 

to any other private man at his own discretion, especially 'wence from 
when the feodal restraints of alienation were worn away. 
Yet in consequence of these it was always, and is still, ne- 
cessary,*^ for corporations to have a licence in mortmain 
from the crown, to enable them to purchase lands: for as *« «"a»»ie 

. ,-, .TT. 111. i.1 1 tliemtopiir- 

the King IS the ultimate lord of every fee, he ought not, un- chase lands, 
less by his own consent, to lose his privilege of escheats r 259 i 
and other feodal profits, by the vesting of lands in tenants 
that thev cannot be attainted or die. And if no such „, . _ 

• , History of Che 

licence was obtained, the King might enter on the lands J"7;i'JJ*JJJ[, 
so aliened in mortmain, as a forfeiture. Yet such were ;<>«*«<*«**»• 

1 . /. , . . - law, and of 

themnuence and ingenuity of the clergy, that (notwith- thesututesof 
standing this fundamental principle) we find that the 
largest and most considerable dotations of religious houses 
bappened within less than two centuries after the con- 
quest. And (when a licence could not be obtained) their 
contrivance seems to have been this : that, as the for- 
feiture for such alienations accrued in the first place to 
the immediate lord of the fee, the tenant who meant to 
alienate first conveyed his lands to the religious house, and 
instantly took them back again, to hold as tenant to the 
monastery ; which kind of instantaneous seisin was proba- 
bly held not to occasion any forfeiture: and then, by pre- 
text of some other forfeiture, surrender, or escheat, the so- 
ciety entered into those lands in right of such their newly 
acquired signiory, as immediate lords of the fee. But, 
when these dotations began to grow numerous, it was 
observed that the feodal services, ordained for the defence 
of the kingdom, were every day visibly withdrawn; that 

cF. N.B. 121. 

N 
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[ 270 ] *li® circulation of landed property from man to nian began 
to stagnate; and that the lords were curtailed of the fruits 
of their signiories, their escheats, wardships, reliefs, and 
the like: and therefore, in order to prevent this, it was 
ordered by the second of King Henry Ill's great charters,* 
and afterwards by that printed in our comnum 'statute- 
book, that all such attempts should be void, and the land 

9 Hen. 3, c. forfeited to the lord of the fee.** But, as this prohibition 
extended only to religious houses'y bishops and other sole 
corporations were not included therein ; and the aggregate 
ecclesiastical bodies (who. Sir £dward Coke observes,* in 
this were to be commended, that they ever had of their 
counsel the best learned men that they could get) found 
many means to creep out of this statute, by buying in 
lands that were bona fide holden of themselves as lords of 
the fee, and thereby evading the forfeiture; or by taking 
long leases for years, which first introduced those exten- 
sive terms, for a thousand or more years, which are now 
so frequent in conveyances. This produced the statute 

7. Edw. 1, de religiosisj 7 Edw. I, which provided, that no person, re- 

Miigiosia. ligious or other whatsoever, should buy, or sell, or receive, 
under pretence of a gift, or term of years, or any other 
title whatsoever, nor should by any art or ingenuity ap- 
propriate to himself, any lands or tenements in mortmain; 
upon pain that the immediate lord of the fee, or, on his 
default for one year, the lords paramoimt, and, in default 
. of all of them, the King, might enter thereon as a for- 
feiture. This seemed to be a sufficient security against 
all alienations in mortmain: but as these statutes ex- 
tended only to gifts and conveyances between the parties, 
the religious houses now began to set up a fictitious title 
to the land, which it was intended they should have, and to 
r 271 ] bring an action to recover it against the tetiant ; who, by 
fraud and coUusion made no defence, and thereby judg- 
ment was given for the religious house, which then re- 
covered the land by sentence of law upon a supposed prior 
title. And thus they had the honour of inv^iting iiiose 
fictitious adjudications of right, which were until lately 



?: A.D.\2i7, cap. 43, edit. Oxon, i 2 Inst. 75. 

J» Mag. Cart. 9 Hen. III. c. 36. 
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tile great assurance of the kingdom^ under the name of invenuouof 
common recoveries. But upon this the statute of West- co?e™c?. '*" 
minster the second, 13 Edw. I. c. 32, enacted, that in such jg ^dw i. c. 
eases a jury sh^ll try the true right of the demandants or ^^' 
plaintiiSTs to the land, and if the religious house or cor- 
poration be found to have it, they shall stiH recover seisin ; 
otherwise it shall be forfeited to the immediate lord of 
the fee, or else to the next lord, and finally to the King, 
upon the immediate or other lord's default. So careful 
indeed was this provident prince to prevent any future eva- 
sions, that when the statute of quia emptores, 18 Edw. I. isEdw.i.ca. 
abolished all sub-infeudations, and gave liberty for all 
men to alienate their lands to be holden of their next 
immediate lord,* a proviso was inserted"^ that this should 
not extend to authorize any kind of alienation in mort* 
main. And when afterwards the method of obtaining the 
King's licence by writ of ad quod damnum was marked 
out, by the statute 27 Edw. I. st. 2, it was farther pro- 
vided by statute 34 Edw. I. st. 3, that no such licence »4Edw. i. 

^ 8t. 3. 

should be effectual, without the consent of the mesne or 
intermediate lords. 

Yet still it was found difficult to set bounds to ecclesi- invention of 
astical ingenuity : for when they were driven out of all 
their former holds, they devised a new method of convey- 
ance, by which the lands were granted, not to themselves 
directly, but to nominal feoffees to the use of the religious 
houses; thus distinguishing between the possession and the 
nse^ and receiving the actual profits, while the seisin of ^ 2/2 ] 
the lands remained in the nominal feoffee; who was held 
by the courts of equity (then under the direction of the 
clergy) to be bound in conscience to account to his cestuy 
que u^e for the rents and emoluments of the estate. And 
it is to these inventions that our practisers are indebted 
for the introduction of uses and trusts, the foundation of 
modern conveyancing. But, unfortunately for the in- 
ventors themselves, they did not long enjoy the ad- 
vantage of their new device; for the statute 15 Ric. II. ifRic.2.c,« 
c. 5, enacts that the lands which had been so purchased 
to uses should be amortised by licence from the crown, 

1 2 Inst. 501. ni Cap. 3. 

N 2 
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or else be sold to private persons; aiid that for the fu- 
ture, uses shall be subject to the statutes of mortmain, 
and forfeitable like the lands themselves. And whereas 
the statutes had been eluded by purchasing large tracts 
of land, adjoining to churches^ and consecrating them 
by the name of church-yards^ such subtile imagina* 
tion is also declared to be within the compass of the 
statute of mortmain. And civil or lay corporations, as 
well as ecclesiastical^ are also declared to be within 
the mischief, and of course within the remedy provided 
by those salutary laws. And, lastly, as during the 
times of popery, lands were frequently given to super- 
stitious uses, though not to any corporate bodies; or 
were made liable ia the hands of heirs and devisees to the 
charge of obits, chaunteries, and the like, which were 
equally pernicious in a well-governed state as actual 
alienations in mortmain ; therefore, at the dawn of the 
S3 Hen. 8. c. reformation, the statute 23 Hen. VIII. c. 10, declares, that 
all future grants of lands for any of the purposes afore- 
said, if granted for any longer term than twenty years-, 
shall be void, 
frow^to^ ^^ ^^^9 during all this time, it was in the power of the 
Jf*moJtm^n! ^^^wn, by granting a license of mortmain, to remit the 
forfeiture, so far as related to its own rights ; and to ena- 
ble any spiritual or other corporation to purchase and hold 
any lands or tenements in perpetuity ; which prerogative 
is declared and confirmed by the statute 18 Edw. III. st. 
3, c. 3. But, as doubts were conceived at the time of the 
revolution how far such license was valid," since the kings 
[ 273 ] had no power to dispense with the statutes of mortmain 
by a clause of non obstante,^ which was the usual course, 
though it seems to have been unnecessary ;p and as, by the 
gradual declension of mesne signiories through the long 
operation of the statute of ^uia emptoresy the rights of in- 
* termediate lords were reduced to a very small compass; it 
conflrmed by was therefore provided by the statute 7 & 8 W. III., c, 
3,c. 37. ' 37, that the crown, for the future, at its own discretion, 
may grant licenses to aliene or take in mortmain, of whom- 
soever the tenements may be holden. 

n 2 Hawk P. C. 391. P Co. Litt. 99, 

• Stat. 1 W. & M. St. 2. c. 2. 
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After the dissolution of monasteries under Henry VIII, 
though the policy of the next popish successor affected to 
grant a security to the possessors of abbey lands^ yet, in 
order to regain so much of them as either the zeal or timi- 
dity of their owners might induce them to part with, the 
statutes of mortmain were suspended for twenty years by 
the statute l&2P,&M.c.8; and during that time, • & 2. p. & 
any lands or tenements were allowed to be granted to any 
spiritual corporation without any license whatsoever. And, 
long afterwards, for a much better purpose, the augmenta- 
tion of poor livings, it was enacted by the statute 17 Car. 
II. c. 3, that appropriators may annex the great tithes to 
the vicarages ; and that all benefices under 100/. per an- 
num may be augmented by the purchase of lands, without 
license of mortmain in either case ; and the like provision 
hath been since made, in favour of the governors of Queen 
Anne's Bounty.*! And by the statute 43 G. 3, c. 137, any real 
or personal property may be given by deed enrolled, or by 
will, for the augmentation of this bounty, notwithstanding 
the statutes of mortmain, including the 9 G. 2, c. 36, men- 
tioned below. It hath also been held," that the statute 23 
Hen. VIII. before mentioned, did not extend to any thing 
but superstitious uses ; and that therefore a man may give 
lands for the maintenance of a school, an hospital, or any 
other charitable uses. But as it was apprehended from re- 
cent experience, thatpersonsontheir death beds might make 
large and improvident dispositions even for these good pur- 
poses, and defeat the political end of the statutes of mortmain ; 
it is therefore enacted, by the statute 9 Geo. II., c. 36, that 
no lands or tenements, or money to be laid out thereon, 
shall be given for or charged with any charitable uses r 274 "] 
whatsoever, unless by deed indented, executed in the pre- 
sence of two witnesses twelve calendar months before the 
death of the donor, and enrolled in the court of chancery 
within six months after its execution, (except stocks in the 
public funds, which may be transferred within six months 
previous to the donor's death), and unless such gift be 
made to take effect immediately, and be without power of 
revocation : . and that all other gifts be void. 1 he two 

4 SUt. 2 ^t 3 Ann. c. 11. ^ 1 Rep. 24. 
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universities, their colleges, and the scholars upon the 
foundation of the colleges of Eton, Winchester, and West- 
minster, are excepted out of this act : but such exemption 
was granted with this proviso, that no college shall be at 
liberty to purchase moi'e advowsons than are equal in num- 
ber to one moiety of the fellows or students, upon the 
respective foundations. But this proviso has been repeal- 
ed by the statute 45 G. 3, c. 101. 
toan aHen.**" 2. Secondly, alienation to an alien is also a cause of for- 
feiture to the crown of the lands so alienated ; not only on 
account of his incapacity to hold them, which occasions 
him to be passed by in descents of land,' but likewise on 
account of his presumption in attempting, by an act of his 
own, to acquire any real property. 
bVlJirScuiar' 3. Lastly, alienations hy particular tenants, when they 
tenants. ^^^ greater than the law entitles them to make, and devest 
the remainder or reversion,* are also forfeitures to him 
whose right is attacked thereby. As, if tenant for his own 
life aliens by feoffment, fine, or recovery, (when these last 
assurances existed) for the life of another, or m tail, or in 
fee 5 these being estates which either must or may last 
longer than his own, the creating them is not only beyond 
his power, and inconsistent with the nature of his interest, 
but is also a forfeiture of his own particular estate to him 
in remainder or reversion." For which there seem to be 
two reasons. First, because such alienation amounts to a 
renunciation of the feodal connexion and dependence ; it 
implies a refusal to perform the due renders and services 
[ 275 ] to the lord of the fee, of which fealty is constantly 
one ; and it tends in its consequence to defeat and devest 
the remainder or reversion expectant : as therefore that is 
put in jeopardy by such act of the particular tenant, it is 
but just that, upon discovery, the particular estate should 
be forfeited and taken from him, who has shown so mani^ 
fest an inclination to make an improper use of it. The 
other reason is, because the particular tenant, by granting 
a larger estate than his own, has, by his own act determin- 
ed and put an entire end to his own original interest ; and 

• Seepage Ifil. u Litt. s. 415. 

t Co. Litt. 251. 
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on such determination the next taker is entitled to" enter 
regularly, as in his remainder or reversion. But if a 
tenant for life aliene by lease and release, or bargain and 
eale, as no estate passes by these conveyances but what 
may legally pass, it will be no forfeiture, and alienation 
in fee by deed by tenant for life of any thing which lies in 
grant, as an advowson, &c., does not amount to a forfei- 
ture, but conveyance by fine of such an estate would have 
been a forfeiture. The fine of an equitable tenant for life 
would not work a forfeiture.* The same law, which is 
thus laid down with regard to tenants for life, holds also 
with respect to all tenants of the mere freehold or of chat- 
tel interests ; but if tenant in tail alienes in fee, this is no 
immediate forfeiture to the remainder-man, biit a mere 
discontinuance (as it is called) of the estate-tail, which 
the issue may afterwards avoid by due course of law :^ for 
he in remainder or reversion hath only a very remote and 
barely possible interest therein, until the issue in tail is 
extinct. But, in case of such forfeitures by particular 
tenants, all legal estates by them before created, as if te- 
nant for twenty years grants a lease for fifteen, and all 
charges by him lawfully made on the lands, shall be good 
and available in law.^ For the law will not hurt an inno- 
cent lessee for the fault of his lessor ; nor permit the lessor, 
after he has granted a good and lawful estate, by his own 
act to avoid it, and defeat the interest which he himself 
has created. 

Equivalent, both in its nature and its consequences, to ^ff^g?.^*^ 
an illegal alienation by the particular tenant, is the civil 
crime of disclaimer : as where a tenant, who holds of any 
lord, neglects to render him the due services, and upon 
an action brought to recover them, disclaims to hold of his 
lord. Which disclaimer of tenure in any court of record 
is a forfeiture of the lands to the lord,* upon reasons most 
apparently feodal. And so likewise, if in any court of [ 2/6 ] 
record the particular tenant does any act which amounts 
to a virtual disclaimer; if he claims any greater estate 
than was granted him at the first infeodation, or takes 

» Co. Litt. 251 b ; 1 Presft. Conv. w Co. Litt. 233. 
202. X Finch. 270, 271. 

V Litt. s. 595. 6. 7. 
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upon himself those rights which belong only to tenants 
of a superior class ;* if he affirms the reversion to be in 
a stranger^ by accepting his fine^ attorning as his tenant, 
collusive pleading, and the like :^ such behaviour amounts 
to a forfeiture of his particular estate. 

III. Byitpse. ijj^ Lapse is a species of forfeiture, whereby the right 
of presentation to a church accrues to the ordinary by 
neglect of the patron to present, to the metropolitan by 
-neglect of the ordinary, and to the king by neglect of the 
metropolitan. For it being for the interest of religion, 
and the good of the public, that the church should be 
provided with an officiating minister, the law has there- 
fore given this right of lapse, in order to quicken the 
patron, who might otherwise, by suffering the church to 
remain vacant, avoid paying his ecclesiastical dues, and 
frustrate the pious intentions of his ancestors. This 
right of lapse was first established about the time (though 
not by the authority) ° of the council of Lateran,^ which 
was in the reign of our Henry the second, when the 
bishops first began to exercise universally the right of 
institution to churches. And therefore, where there is 
no right of institution, there is no right of lapse ; so that 
no donative can lapse to the ordinary,^ unless it hath been 
augmented by the queen's bounty .» But no right of lapse 
can accrue, when the original presentation is in the 
crown .^ 

by*\lp»e ac* '^^ term, in which the title to present by lapse accrues 

crucs. ffQuj Qjjg ^ ^jjg other successively, is six calendar months;* 

(following in this case the computation of the church, 
and not the usual one of the common law) and this ex- 

[ 277 ] elusive of the day of avoidance.*^ But, if the bishop be 
both patron and ordinary, he shall not have a double time 
allowed him to collate in ;^ for the forfeiture accrues by 
law, whenever the negligence has continued six months in 



* Co Litt. 252. h Stat. 17 Edw. 2, c. 8, 2 fnst. 273. 

l> Ibid. 253. 1 G Rep. 62. Regist. 42. 

c 2 Roll. Abr. 336. pi. 10. Jt 2 Inst. 361. But it has been 

d Bracton. /. 4, tj\ 2, c. 3. doubted whether the day is exclusive, 
f Bro. ^br, tit. Quar. Imped; 3 Cro. 15 Ves. 255. 

Jac. 518. 1 Gibs. Cod. 769. 
S St. 1 Geo. 1, St. 2, c. 10. 
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the same person. And also if the bishop doth not collate 
his own clerk immediately to the living, and the patron 
presents, though after the six months are lapsed, yet his 
presentation is good, and the bishop is bound to institute 
the patron's clerk."" For as the law only gives the bishop 
this title by lapse, to punish the patron's negligence, there 
is no reason that, if the bishop himself be guilty of 
equal or greater negligence, the patron should be deprived 
of his turn. If the bishop suffer the presentation to lapse 
to the metropolitan, the patron also has the same advan* 
tage if he presents before the archbishop has filled up 
the benefice, and that for the same reason. Yet the 
ordinary cannot, after lapse to the metropolitan, collate 
his own clerk to the prejudice of the archbishop .• For 
he had no permanent right and interest in the advowson, 
as the patron hath, but merely a temporary one ; which 
having neglected to make use of during the time, he 
cannot afterwards retrieve it. But if the presentation 
lapses to the king, prerogative here intervenes and makes 
a difference ; and the patron shall never recover his right 
till the king has satisfied his turn by presentation : for 
nullum tempiis occurrit regi.^ And therefore it may seem, 
as if the church might continue void for ever, unless the 
king shall be pleased to present ; and a patron thereby 
be absolutely defeated of his advowson. But to prevent 
this inconvenience, the law has lodged a power in the 
patron's hands, of as it were compelling the king to pre- 
sent. For if, during the delay of the crown, the patron 
himself presents, and his clerk is instituted, the king 
indeed, by presenting another may turn out the patron's 
clerk; or, after induction, may remove him by guare 
impedit : but if he does not, and the patron's clerk dies 
incumbent, or is canonically deprived, the king hath lost his 
right, which was only to the next or first presentation.? 

In case the benefice becomes void by death, or cession, L ^^ J 
through plurality of benefices, there the patron is bound 
to take notice of the vacancy at his own peril ; for these 
are matters of equal notoriety to the patron and ordinary : 

Bi 2 last. 273. • Dr.&St. d. 2,c.36 ; Cro. Car.35.5. 

n 2 Roll. Abr. 368. P 7 Rep. 28. Cro. Eliz. 44. 
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but in case of a vacancy by resignation, or canonical de- 
privation, or if a clerk presented be refused for insuffi- 
ciency, or from being under the proper age, these being 
matters of which the bishop alone is presumed to be 
cognizant, here the law requires him to give notice 
thereof to the patron, otherwise he can take no advantage 
by way of lapse.^ Neither shall any lapse thereby accrue 
to the metropolitan or to the king ; for it is universally 
true, that neither the archbishop nor the king shall ever 
present by lapse, but where the immediate ordinary might 
have collated by lapse, within the six months, and hath 
exceeded his time ; for the first step or beginning faileth, 
et quod non habet prindpium, non habet Jinem'7 If the 
bishop refuse or neglect to examine and admit the patron's 
clerk, without good reason assigned or notice given, he 
is stiled a disturber by the law, and shall not have any 
title to present by lapse ; for no man shall take advantage 
of his own wrong.* Also if the right of presentation be 
litigious or contested, and an action be brought against 
the bishop to try the title, no lapse shall incur till the 
question of right be decided.* 
IV. By 81- IV. By simony, the right of presentation to a living is 
forfeited and vested pro hac vice in the crown. Simony 
is the corrupt presentation of any one to an ecclesiastical 
benefice for money, gift, or reward. It is so called from 
the resemblance it is said to bear to the sin of Simon 
Magus, though the purchasing of holy orders seems to 
approach nearer to his offence. It was by the canou 
law a very grievous crime: and is so much the mor^ 
odious, because, as Sir Edward Coke observes,* it is 
^ver accompanied with perjury; for the presentee is 
fiworn to have committed no simony. However it was 
not an offence punishable in a criminal way at the com- 
mon law ;^ it being thought sufficient to leave the clerk to 
ecclesiastical censures. But as these did not affect the 
simoniacal patron, nor were efficacious enough to repel 
the notorious practice of the thing, divers acts of parlia- 

\ 4 Rep. 75. 2 Inst. 632. 44 G. 3. t Co. Litt. 344. 

c. 43. « 3 Inst. 156. 

» Co. Litt. 344, 345. w Moor. 564. 
»2 Ro n . Abr. 369. 
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ment have been made to restrain it by means of civil for- 
feitures ; which the modern prevailing usage, with re* 
gard to spiritual preferments, calls aloud to be put in 
execution. 1 shall briefly consider them in this place, 
because they divest the corrupt patron of the right of 
presentation, and vest a new right in the crown. 

By the statute 31 Eliz. c. 6, it is for avoiding of simony 
enacted, that if any patron for any corrupt consideration^ fauiHj ^ su 
by gift or promise, directly or indirectly, shall present '"**"^' 
or collate any person to an ecclesiastical benefice or digni- ^^ ^^^^- ^' ^' 
ty ; such presentation shall be void, and the presentee be 
rendered incapable of ever enjoying the same benefice : 
and the crown shall present to it for that turn only. But 
if the presentee dies, without being convicted of such si- 
mony in his life-time, it is enacted by statute 1 W. & 
M. c. 16, that the simoniacal contract shall not prejudice i w. &m.c 
any other innocent patron, on pretence of lapse to the ^*' 
cro%vn or otherwise. Also by the statute 12 Ann. stat. 2^ 
c. 12, if any person, for money or profit, shall procure, in 12 An». stat 
his own name or the name of any other, the next presen-j- 
tation to any living ecclesiastical, and shall be presented 
thereupon, this is declared to be a simoniacal contract 5 and 
the party is subjected to all the ecclesiastical penalties of 
simony, is disabled from holding the benefice, and the pre- 
sentation devolves to the crown. 

Upon these statutes many questions have arisen, with 
regard to what is, and what is not simony. And, among whii\»nS!^ 
others, these points seem to be clearly settled : 1 . That to ®*™®"y' 
purchase a presentation, the living being actually vacant, 
is open and notorious simony ;* this being expressly in the 
face of the statute. There has however been some conflict 
in the authorities, as to the purchase of a next presentation whether a 
where the incumbent is in extremis. In Barret v. Glubb,^ tation can b« 
it was held^ that if the clerk was not privy to thecontract^ wheiithepnr- 
it would be valid. But in the case of Fox v. Bishop of ixJrmiV.*' 
Chester ^^ a similar transaction was held by the Court of 
King's Bench to be simoniacal^ and consequently void ; 
and that the privity of the clerk was not essential to make 

X Cro. Elin. 788. Moor. 914. « 2 B, & C. 635. 

y 2 W. Bla. 1052. Bac Abn Si- 
mony,A. S. C. 
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it so. But this decision has been reversed by the House 
of Lords, who directed a question for the opinion of the 
Judges ; and Besi^ C. J., delivered the unanimous opinion 
of the Judges of the Courts of Common Pleas and Exche- 
quer, to be, that if the clergyman were not privy to the 
agreement, the sale, under the above circumstances, coidd 
not be simoniacal ; and that the right to sell the presenta- 
tion continues as long as the incumbent is in existence.^ 

2. That for a clerk to bargain for the next presentation, 
the incumbent being sick and about to die, was simony, 
even before the statute of Queen Anne :^ and now, by that 
statute, to purchase, either in his own name or another's, 
the next presentation, and be thereupon presented at any 

[ 280 ] future time to the living, is direct and palpable simony. 
But, 3. It is held that for a father to purchase such a pre- 
sentation, in order to provide for his son, is not simony : 
for the son is not concerned in the bargain, and the father 
is by nature bound to make a provision for him.® 4. That 
if a simoniacal contract be made with the patron, the clerk 
not being privy thereto, the presentation for that turn 
shall indeed devolve to the crown, as a punishment of the 
guilty patron ; but the clerk, who is innocent, does not in- 
cur any disability or forfeiture.^ 6. That bonds given to 
pay money to charitable uses, on receiving a presentation 
to a living, are not simoniacal,^ provided the patron or his 
relations be not benefited thereby ;^ for this is no corrupt 
consideration, moving to the patron. 6. That bonds of 
resignation, in case of non-residence or taking any other 
living, are not simoniacal ;* there being no corrupt con- 
sideration herein, but such only as is for the good of 

As to bonds the public. And it was at one time held, that bonds, 
of resignation ^^^^j^ ^f general and special resignation were valid ; but 
after very great discussion and many conflicting decisions, 
it has been settled,J that bonds, as well of special as gene- 
ral resignation, are void. But, nevertheless, it has recently 
been enacted, that a bond may be taken to secure the resig- 

c 6 Biog. 1 ; and 2 Bli. 1 N. S. ^ Stra. 534. 

* Hob 165. * Cro. Car. 180. 

e Cro. Eliz. 686 ; Moor. 916 ; see i Fletcher v. Lord Sondes , 2 B. & 

an/tf,p. 187. A. 835; 3 Bing. 501; and 1 Bli. 

f 3 Inst. 154 ; Cro. Jac. 385. 144, N. S. 
S Noy. 142. 
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nation of a living in favour of any one person whomso- 
ever, and in favour of any two persons, if they are the near 
relations of the patron. But all bonds of this kind not 
provided for by this statute, are void.** 

V. The next kind of forfeitures are those by breach or r 281 1 
non-performace of a condition annexed to the estate, either v. By breach 
expressly by deed at its original creation, or impliedly by ^ 

law from a principle of natural reason. Both which we 
coftsidered at large in a former book.* 

VI. I therefore now proceed to another species of for- vi.By wa»to. 
feiture, viz. by waste. Waste, vastum, is a spoil or de- 
struction in houses, gardens, trees, or other corporeal he- 
reditaments, to the injury of the inheritance.* 

Waste is either voluntary, which is a crime of commis- wast* is v©. 

,, .. .. luiiiary or 

sion, as by pullmg down a house : or it is permissive, permutwe. 
which is a matter of omission only, as by suflfering it to 
fall for want of necessary reparations. Whatever does a 
lasting damage to the freehold or inheritance is waste.* 
Therefore removing wainscot, floors, or other things, once 
fixed to the freehold of a house, is waste." But during 
the term, the lessee may move marble chimney pieces, &c., 
which he has erected, but he cannot remove them after the 
term. If a house be destroyed by tempest, lightning, or 
the like, which is the act of providence, it is no waste : 
but otherwise, if the house be burnt by the carelessness 
or negligence of the lessee; though now by the statute 6 
Ann. c. 31, re enacted by the 14 Geo. 3. c. 78, s. 86, no 
action will lie against a tenant for an accident of this 
kind. But the lessee will be liable for rent, if he has made 
no agreement on the subject, as well during the time that 
the house remains unbuilt as afterwards." Waste may wbat win be 
also be committed in ponds, dove-houses, warrens, and waste, 
the like; by so reducing the number of the creatures 
therein, that there will not be sufficient for the reversioner 
when he comes to the inheritance.® Timber also is part 
of the inheritance.P Such are oak, ash, and elm in all 

^ 9 6. 4, c. 94. 3 East. 38. 

> See Book III. ch. 4. » BcJ/our v. Wesion, 1 T. R. 312 $ 

k Co, Litt. 53 ; 3 Atk. 95, 754. Holzapfelv. Baker, 18 Ves, 119. 

1 Hetl. 35. *> Co. Litt. 53. 

« 4 Rep. 64. See Eiwes v. Maw, 9 4 Rep. 62. 



190 OF TITLK BY FORFEITURE.. [BoOK IV* 

places, and in some particular countries, by local custom^ 
where other trees are generally used for building, they 
^ 282 ] Rre for that reason considered as timber; and to cut down 
such trees, or top them, or do any other act whereby the 
timber may decay, is waste .^ But underwood the tenant 
may cut down at any seasonable time that he pleases;' and 
may take sufficient estovers of common right for house- 
bote and cart-bote; unless restrained (which is usual) 
by particular covenants or exceptions.' The conversion 
of land from one species to another is waste. To con- 
vert wood, meadow, or pasture, into arable 3 to turn ara* 
ble, meadow, or pasture, into woodland; or to turn 
arable or woodland into meadow or pasture; are aU 
of them waste.* For, as Sir Edward Coke observes,^ 
it not only changes the course of husbandry, but the evi- 
dence of the estate; when such a dose, which is conveyed 
and described as pasture, is found to be arable, and e co^i-- 
verso* And the same rule is observed, for the same reason, 
with regard to converting one species of edifice into ano- 
ther, even though it is improved in its value.^ To open 
the land to search for mines of metal, coal, &c. is waste ; 
for that is a detriment to the inheritance:^ but, if the pits 
or nnnes were open before, it is no waste for the tenant 
to continue digging them for his own use;' for it is now 
become the mere annual profit of the land. These three 
are the general beads of waste, viz. in houses, in timber, 
and in land. Though, as was before said, whatever else 
tends to the destruction, or depreciating the value of the 
Inheritance, is considered by the law as waste. 
Who maybe Let US next See, who are liable to be punished for com- 
punuhed for j^^^^ waste. And it may be laid down that all tenants 
t 283 ] merely for life, or fwr any les» estate, are punishable or 
liable to be impeached for waste, both voluntary and per- 
missive; unless their leases be made, as sometimes they are, 
withQut impeachment of wadte, absque impetitiane vasti; 
that is, with a provision or protection that no man shall 
impetere, or sue bim, for waste committed. But although 



t Co, Litt. 53. 


u 1 Init. 53. 


» 2 Roll. Abr. SIX 


V I Lev. 309. 


« Co. Litt. 41. 


w 5 Rep. 12. 


t Hob. 296. 


X Hob. 295. 
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this clause in a lease enables the tenant to cut down trees 
or open mines^ it will not sanction destruction or malici- 
ous waste^ such as cutting timber which serves for the 
shelter or ornament of the estate.^ Tenant in tail 
after possibility of issue extinct is not impeachable for 
waste; because his estate was at its creation an estate of 
Inheritance, and so not within the statutes.* Neither 
does an action of waste lie /or the debtor against tenant by 
statute, recognizance, or elegit i because against them the 
debtor may set off the damages in account :<^ but it seems 
reasonable that it should lie /or the reversioner, expectant 
on the determination of the debtor's own estate, or of these 
estates derived from the debtor.** 

The statutes of Marlbridge, 62 Hen. UK c. 23, and of "^^^^^^^^^l 
Gloucester, 6 Edw. I. c. 6, provided a writ of waste, 
imder which, locus vastatus, the place wasted and damages 
could be recovered ; but this remedy at common law has 
long fallen into disuse, the ends of justice being found to 
be better answered by a Court of Equity, which granted 
an injunction to restrain the waste, and an account of the 
profits made 5 and very recently, by the 8 & 4 W. IV. 
c. 27, s. 36, the writ of waste has been abolished. An 
injimcticm to restrain waste will be granted at the suit 
not only of a remainder-man in fee-simple^ or fee-tail, 
but also of a remainder-man for life, or of trustees to 
preserve contingent remainders.^J 

VII. A seventh species of forfeiture is that of copyhobl [ 284 ] 
estates, by breach of the customs of the manor. Copy- vii. By 
hold estates are not only liable to the some forfeitures as cunoms^or * 
those which are held in socage, for treason^ felony, alien- 
ation, and waste ;^ but also to peculiar forfeitures, 
annexed to this species of tenure, which are incurred by 
the breach of either the general customs of all copyholds, 
or the peculiar local customs of certain particular manors. 
And we may observe that, as these tenements were 
originally holdeu by the lowest and most abject vasals, 
the marks of feodal dominion continue much the -strongest 

y 2 Vera. 738 5 6 B«c. Abr. 491. b F. N. B. 58. 

« Co. Litt. 27 ; 2 Roll. Abr. «26, < Perrott r. Pertott, 3 Atk. 95 j 

828. Stansfield v. HaberfiJkam, lOVea. 2B1 • 

« Co. Litt. 54. ' 2 Ventr. 38 ; Cro. Eliz. 499. 
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upon this mode of property. Most of the ofiFences, which 
occasioned a resumption of the fief by the feodal law, and 
were denominated feloniae^ per quas vassallus amitteret 
feudum^ still continue to be causes of forfeiture in many 
of our modern copyholds. As, by subtraction of suit and 
service ;^ si dominum deservire noluerit :« by disclaiming 
to hold of the lord, or swearing himself not his copy- 
holder 3^ si dominum yuratnt, i. e. negavit se a domino 
feudtim habere :* by neglect to be admitted tenant within 
a year and a day ;^ si per annum et diem cessaverit in pe- 
*• '^ J tenda investilura ;^ by contumacy in not appearing in 
court after three proclamations ;"* si a dominuo ter cita- 
tus non comparuerit ;" or by refusing when sworn of the 
homage, to present the truth according to his oath;° si 
pares veritatem noverint, et dicant se nescire, cum sciant.^ 
And in none of these cases does presentment by the 
homage now seem to be necessary, because as a matter of 
prudence, the lord will procure it.*i 
bajikrJ*tc Vlll. The eighth and last method, whereby lands and 

tenements may become forfeited, is that of bankruptcy, 
or the act of becoming a bankrupt; which unfortunate 
person may, from the several descriptions given of him 
in our statute law, be thus defined ; a trader, who secretes 
himself, or does certain other acts, tending to defraud 
his creditors. 

Who shall be such a trader, or what acts are sufficient 
to denominate him a bankrupt, with the several connected 
consequences resulting from that unhappy situation, need 
not here be considered. I shall only here observe the 
manner in which the property of lands and tenements is 
transferred, upon the supposition that the owner of them 
is clearly and indisputably a bankrupt, and that a com- 
mission or fiat of bankruptcy is awarded and issued 
against him. 

e Feud, I. 2, /. 26, in cole. * Feud» L 2, /. 24. 

f 3 Leon. 108 ; Dyer, 211. « 8 Rep. 99 ; Co. Copy. s. 57. 

E Feud i. 1 t, 21. « Feud. L 2, t, 22. 

h Co. Copy. 8. 57, • Co. Copy. s. 57. 

i Feud, I, 2, /. 34, & /. 26, 5. 3. P Feud. I. 2, /. 58. 

k piowd. 372. q Scriv. on Cop. 511. 
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By the statute 6 G. 4, c, 16, (by which the former acts Provisions in 
on the subject are consolidated,) s. 12, which re-enacts s. 7 5[S.^*°^'"»** 
of the Stat. 45 G« 3, c. 124, it is enacted, that under a com- 
mission, the commissioners shall have full power to take the 
order and direction of all the bankrupt's lands, tenements, 
and hereditaments, both within this realm and abroad, as 
well copy or customary-hold as freehold, as he had in his 
own right before he became bankrupt; and also all such 
interestin any such lands, tenements, and hereditaments, as 
«uch bankrupt might lawfully depart withal, and to make 
sale thereof, or otherwise order the same, for the satisfaction 
and payment of his creditors. And, by s. 64, founded on 
the Stat. 13 Eliz. c. 7, s. 11, and 5 G. 2, c. 30, s. 20, it was 
further enacted, that the commissioners shaU, by deed in- 
dented and enrolled, convey to his assignees, for the bene- 
fit of his creditors, all lands, tenements, and hereditaments, 
(except copy or customary-hold) in any part of the domi- 
nions or colonies belonging to his Majesty, to which such 
bankrupt is entitled. But by the stat. 1 & 2 W. 4, c. 56, s. 
26, this conveyance by the commissioners to the assignees 
is rendered unnecessary; and the real estate of a bankrupt 
vests in his assignees by virtue of their appointment. By 
the 68th sec. (6 G.4,) it is enacted, that the commissioners 
shall have power to make sale of any copyhold or custo- 
mary-hold lands, or of any interest to which a bankrupt 
is entitled therein : and by s. 81, which re-enacts the 46 
G. 3, c. 136, s. 1 , and the 49 G . 3, c. 121 , s. 2, it is enacted 
that all conveyances by, and all contracts by and with any 
bankrupt, bondjide made and entered into more than 
two calendar months before the issuing^of the commission 
against him, and all executions, and all attachments 
against the lands and tenements of such bankrupt, executed 
or levied more than two calendar months before the issuing 
of such commission, shall be valid, nothwithstanding any 
prior act of bankruptcy by him committed; provided the 
person so dealing with such bankrupt had not, at the 
time of such conveyance, contract, dealing, or transac- 
tion, notice of any prior act of bankruptcy by the said 
bankrupt committed. By the 83d section it is enacted, 
that the issuing of a commission shall be deemed notice 
of a prior act of bankruptcy, (if an act of bankruptcy 
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had been actually committed before the issuing of the 
commission^) if the adjudication has been notified in the 
London Gazette^ and the persons affected by such notice 
may reasonably be presumed to have seen it. But, the 
86th section enacts, that no purchase from any bank- 
rupt bcmd fde^ and for valuable consideration^ though 
the piu*chaser had notice at the time of such purchase 
of any act of bankruptcy by such bankrupt committed^ 
shall be impeached by reason thereof, unless the com- 
mission shall have been sued out within twelve calen- 
dar months after such an act of bankruptcy. And by the 
67th section it is enacted, that no title to any real estate 
sold under a commission or order in bankruptcy, shall be 
impeached by the bankrupt, or any person claiming under 
him, in respect of any defect in the suing out the com* 
mission, or in any of the proceedings under the same^ 
unless the bankrupt shall have commenced proceedings to 
supersede the said commission, and duly prosecuted the 
same, within twelve calendar months from the issuing 
thereof. 
Bankrupt tc. By the 66th section of the 6 G. 4, c. 16, it was en- 
pn"v!»iSiii"df acted that the Commissioners of Bankrupts should make 
1^4^ ^' *' sale of any land of which the bankrupt was seised in tail, 
and every such deed should bar all persons whom the 
bankrupt might have barred by fine or recovery; but 
by the recent act for abolishing fines and recoveries 
(3 & 4 W. 4, c. /4, s, 56,) this section is repealed, and it 
is enacted (s. 56,) that the commissioners in the case 
of an actual tenant in tail becoming bankrupt after the 
31st of December, 1833, may by deed dispose of the 
lands of such bankrupt to a purchaser for the benefit of 
the creditors, and if the person who is the protector' of the 
settlement shall not concur therein, the commissioner 
may dispose of as large an estate as the tenant in tail could 
have done if he had not become bankrupt. And where 
a tenant in tail entitled to a base-fee becomes bankrupt 
and there is no protector, the commissioners may dispose 
of the lands to a purchaser (s. 6/). The deed of disposi- 
tion, if of freeholds, must be enrolled in Chancery, and if 

r As to the protector of the settlement, see ;»«/, Chap. IX. 
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of copyholds, must be entered on the court rolls, and also 

the deed of consent of the protector, (s. 59.) ; and all acts 

of a bankrupt tenant in tail shall be void against any dis- [ 286 ] 

position under the act by the commissioner (s. 63). 

By virtue of these statutes a bankrupt may lose all his 
real estates ; which may at once be transferred to his as- 
signees, without his participation or consent 



o3 
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[ 287] 



CHAPTER THE SEVENTH. 
OP TITLE BY ALIENATION, 



Title by aiie- Thb most usual and universal method of acquiriiiff a title 

nation, what • i i. i. . 10 

is comprised to Tcal cstates IS that of alienation^ conveyance, or pur- 
chase in its limited sense : under which may be comprised 
any method wherein estates are voluntarily resigned by 
one man, and accepted by another : whether that be ef- 
fected by sale, gift, marriage settlement, devise, or other 
transmission of property by the mutual consent of the 
parties. 
[ 290 ] I^ examining the nature of alienation, let us first in- 

wTho may quirc, briefly, who may aliene and to tvhom ; and then, 
more largely, hotv a man may aliene, or the several modes 
of conveyance. 

I . Who may aliene, and to whom : or, in other words^ 
who is capable of conveying, and who of purchasing 
And herein we must consider rather the incapacity, than 
capacity, of the several parties : for all persons in posses- 
sion are prima facie capable both of conveying and pur- 
chasing, unless the law has laid them under any particular 
disabilities. But, if a man has only in him the right of 
either possession or property, he cannot convey it to any 
other, lest pretended titles might be granted to great men, 
whereby justice might be trodden down, aud the weak 
oppressed.* Yet reversions and vested remainders may 
be granted ; because the possession of the particular te- 
nant is the possession of him in reversion or remainder : 
but contingencies, and mere possibilities , though they may 
be released, or devised by will, or may pass to the heir or 
executor, yet cannot (it hath been said) be assigned to a 
stranger at law, unless coupled with some present interest,'^ 

* Co. Liu. 214. 239 ; 11 Mod. 152 ; 1 P. Wms. 54 5 

b Sheppard'8 Touchstone, 238, Stra. 132. 
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although they maybe assigned in equity/ and bound at law 
by way of estoppel.* 

Persons attainted of treason^ felony, and praemunire^ Atuintedpir- 
are incapable of conveying, from the time of the offence 
committed, provided attainder follows :® for such convey- 
ance by them may tend to defeat the king of his for- 
feiture, or the lord of his escheat. But they mvLy purchase 
for the benefit of the crown, or the lord of the fee, though 
they are disabled to hold : the lands so purchased, if after 
attainder, being subject to immediate forfeiture; if before, 
to escheat as well as forfeiture, according to the nature of 
the crime.^ So also corporations, religious or others, 
may purchase lands; yet, unless they have a licence to 
hold in mortmain, they cannot retain such purchase; but 
it shall be forfeited to the lord of the fee. 

All lay civil corporations might aliene their lands as 
freely as individuals, except for election purposes ;» but by 
the Stat. 4 &5 W. 4, c. 76, s. 94, they are restrained from 
selling or mortgaging any real estate, except in pursuance 
of some agreement entered into on or before the 5th of 
June, 1835, by the body corporate ; but when the coun- 
cil shall deem it expedient to sell, they may represent 
the case to the treasury, and with the approbation of three 
of the Lords, may sell on such terms as they approve; but 
notice of the application must be given. Ecclesiastical 
and eleemosynary corporations are restrained by several 
statutes from every mode of alienation except that of 
leasing, and exercise that power under considerable re- 
strictions, as will hereafter be seen. 
' Idiots and persons of nonsane memory, infants, and idiots ju. 
persons under duress, are not totally disabled either to |i"rwM"iiii- 
convey or purchase, but sub modo only. For their con- ^^ **""*** 
veyances and purchases are voidable, but not actually 
void. The King indeed, on behalf of an idiot, may avoid 
his grants or other acts.^ But it hath been said, that a 
non compos himself, though he be afterwards brought to a 

c See Wnght v. WHght, 1 Ves. « Co. Litt. 42. 

411 ; and ante, p. 102. f Co. Litt. 2. 

^ Weale v. Lower, PoUex. 30 ; g 3 & 4 W. 4, c. 69, s. 3. 

Bemley v. Burdon, 2 Sim. & Stu. h Co. Litt. 247. 
519. 
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right mind^ shall not be permitted to allege his own insanity 
in order to avoid such grant: for that no man shall be al- 
lowed to stultify himself, or plead his own disability, al- 
though he may plead non est factum^ and show the insa- 

r 292 1 ^^^y i*^ CTidence,* 

And this maxim that a man shall not stultify himself 
seems to be now settled law>^ although the doctrine does 
not appear to obtain in the ecclesiastical courts.^ But 
clearly, the next heir, or other person interested, may, 
after the death of the idiot or mm compot, take advantage of 
his incapacity, and avoid the grant.*" And so too, if he 
purchases under this disability, and does not afterwards- 
upon recovering his senses agree to the purchase, his heir 
may either waive or accept the estate at his option." In 
like manner, an infant may waive such purchase or con* 
veyance, when he comes to full age; or^if he does not then 
actually agree to it, his heirs may waive it after him.^ 
Persons also, who purchase or convey under duress, may 
affirm or avoid such transaction, whenever the duress is 
ceased.i' For all these are under the protection of the law; 
which win not suffer them to be imposed upon, through 
the imbecillity of their present condition; so that their acts 
are only binding, in case they be afterwards agreed to, when 
such imbecillity ceases. By two recent acts** some import- 
ant provisions are made respecting the leasing and re- 
newing the leases of lunatics, infants, and other persons 
under disability, which we need not here mention in 
detail. 

rente covert. The casc of a feme covert is somewhat different. She 
may purchase an estate without the consent of her hus- 
band, and the conveyance is good during the coverture, 
r 293 J |.m Yie avoids it by some act declaring hb dissent.' And, 
though he does nothing to avoid it, or even if lie actually 
consents, the feme-covert herself may, after the death of 
her husband, waive or disagree to the same : nay> even 

* Yates V. Bowen, Str. 1104 ; Sug. « Perkins, 8. 21. 

Fow. 405. ^ Ck>. Litt. 2. 

k Litt. 8. 405 ; Cro. Elia. 398 ; • Ibid. 

4 Rep. 123 i Jenk. 40 ; 1 Fonbl. Eq. P 2 Inst. 483 ; 5 Rep. 119. 

48. 9 1 W. 4, c. 60 J 1 W. 4, c. 65. 

» Turner y. Meyers, 1 Hagg. 414. » Co. Litt. 3. 
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her heirs may waive it after her, if she dies before her 
husband^ or if in her widowhood she does nothing to ex- 
press her consent or agreement.^ But before the recent sta- 
tute 3 & 4 W. 4, c* 74, the cmweyance or other contract of 
a feme covert, (except by some matter of record) was ab- 
solutely void at law, and not merely voidable;* and there- 
fore could not be affirmed or made good by any subse- 
quent agreement. 

But by this act a very considerable alteration has been Her powert 
made in the law in this respect. Before the passmg or under 3& 4 
the act a married woman had the power of conveymg 
a«y estate or interest in lands to which she was entitled 
by fine or recovery ; but these assurances have been abo- 
lished by this statute, which will be more fully considered 
in the ninth chapter of the present book, and a married 
woman has been enabled since the 31st of December, 
1833, m every case, (except that of being a tenant in tail, 
for which provision is made by the act,~) by deed to dispose 
of knds of any tenure, and also to release or surrender or 
extmgnish any estate or power that she alone, or she and her 
husbuid in her right, may have in any lands of any tenure 
as fully and effectually as if she were a feme sole ; but no 
such disposition, release, or surrender shall be valid unless 
the husband concur (3 & 4 W. 4, c. 74, s. 77). But every 
such deed must be produced and acknowledged before a 
judge of one of the superior courts at Westminster, or a 
Master in Chancery, or before two of the perpetual com- 
missioners, or two special commissioners, to be appointed 
itoder the act (s. 79) 5 and such Judge, Master in Chan- 
cery, or Commissioners, before they shall receive such ac- 
knowledgment, shall examine her apart from her husband 
touching her knowledge of such deed, and shall ascertain 
whether she voluntarily consents to such deed, and unless 
die so consents, shall not permit her to acknowledge the 
taeaiit ; and in such case such deed, so far as it relates to 
the execution thereof by the married woman, shall be 
void (s. 80). When such acknowledgment shall be made, 
the Judge, Master in Chancery, or Commissioners, shall 

• Co. Litt, 3. « See post, Chap. IX. 

t Perkins, s. 154 ; 1 Sid. 120. 
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sign a memorandum to be indorsed on the deed, and a 
certificate of taking sucli acknowledgment (s. 84), and 
the certificate, with an aflSdavit verifjring the same, is to 
be lodged with the proper officer of the Court of Common 
Pleas, who shall cause the same to be filed of record in 
the court (s. 85), and on filing the certificate, the deed by 
relation is to take effect from the time of acknowledgment 
(s. 86). A married woman is to be separately examined 
on the surrender of an equitable estate in copyholds, as if 
such estate were legal (s. 90). And it is further provided, 
that where the husband is a lunatic, or of unsoimd mind, 
the Court of Common Pleas may dispense with his con- 
currence, except where the Lord Chancellor, or other 
persons entrusted with lunatics, or the Court of Chancery, 
shall be the protector of the settlement in lieu of the hus- 
band (s. 91). 

It will be seen, therefore, that since the time above men- 
tioned a substitute has been provided for fines and reco- 
veries, but as before that time, these assurances were con- 
stantly employed in the alienation of the estates and 
interests of a married woman, it will still be necessary 
to understand their nature and effect ; and for these we 
must refer the reader to a subsequent chapter of this book. 
Property wt- We havc been hitherto speaking of the legal estates of 
l^paSt?u8e a married woman ; but where property is settled to her 
separate use, without any restraint or alienation, it is 
now quite clear that to this extent she is in equity con- 
sidered as a feme sole, and may convey or deal with it as 
such, and her conveyances and contracts will be supported 
in equity ;^ and this rule existed before the recent statute, 
and is quite independent of it. 
Aiito. The case of an alien born is also peculiar. For he may 

purchase any thing; but after purchase he can hold no- 
thing except a lease for years of a house for convenience 
of merchandize, incase he be an alien-friend: all other 
purchases (when found by an inquest of office) being im^ 
mediately forfeited to the King.^ 



V Sug. Pow. 114, and authorities ^ Co. Litt. 2. But see Hargr. 
there cited. note 7. 
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II. We are next, but principally, to inquire, how a man n. how r 
may aliene or convey; which will lead us to consider the Ufeic?*'^ 
several modes of conveyance. 

For the purpose of continuing the possession of lands [ 294 ] 
when once acquired, the municipal law has established 
descents and alienations: the former to continue the 
possession in the heirs of the proprietor, after his in- 
voluntary dereliction of it by his death ; the latter to 
continue it in those persons, to whom the proprietor, 
by his own voluntary act, shall choose to relinquish it 
in his life-time. A translation, or transfer of property 
being thus admitted by law, it became necessary that this 
transfer should be properly evidenced; in order to pre- 
vent disputes, either about the fact, as whether there was 
any transfer at all; or concerning the persons, by whom 
and to whom it was transferred; or with regard to the 
subject-matter, as what the thing transferred consisted 
of; or, lastly, with relation to the mode and quality of 
the transfer, as for what period of time (or, in other words, 
for what estate and interest) the conveyance was made. 
The legal evidences of this translation of propertv are called common 

^ r r J Hsaurancet, 

the common assurances of the kingdom; whereby every '^haitt^y 
man's estate is assured to him, and all controversies, doubts, 
and difficulties are either prevented or removed. 

These common assurances are of four kinds : 1. By Are of four 
matter in pais, or deed; which is an assurance transacted 
between two or more private persons in pais, in the coun- 
try; that is (according to the old common law) upon the 
very spot to be transferred. 2, By matter of record, or an 
assurance transacted only in the King's public courts of 
record. 3. By special custom, obtaining in some particular 
places, and relating only to some particular species of 
property. Which three are such as take effect during the 
life of the party conveying or assuring. 4. The fourth 
takes no effect, till after his death; and that is by devise, 
contained in his last will and testament. We shall treat 
of each in its order. 
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CHAPTER THE EIGHTH. 
[ 295 ] OF ALIENATION by DEED. 

Se ciaptel. '^ treating of deeds I shall consider, first, their general 
nature; and, next, the several sorts or kinds of deeds, 
with their respective incidents. And in explaining the 
former, I shall examine, first, what a deed is ; secondly^ 
its requisites ; and, thirdly, how it may be avoided. 
sec.i. The I. First then, a deed is a writing sealed and delivered 
KreS deeds, by the parties." It is sometimes called a charter, cartOy 
What a deed from its materials ; but most usually, when applied to the 
transactions of private subjects j it is called a deed, in 
Ltditin factum^ Kat' e^oxv^f because it is the most solemn 
and authentic act that a man can possibly perform, with 
operatei bf relation to the disposal of his property ; and therefore a 
way of eitop- ^^^ ^j^^j always be estopped by his own deed, or not per- 
mitted to aver or prove any thing in contradiction to what 
he has once so solemnly and deliberately avowed.^ If a 
deed be made by more parties than one, there ought to be 
regularly as many copies of it as there are parties, and 
each should be cut or indented (formerly in acute angles 
insiar dentium, like the teeth of a saw, but at present in 
whatu 19.' a waving line) on the top or side, to tally or correspond 
with the other ; which deed, so made, is called an inden- 
ture. Formerly, when deeds were more concise than al 
present, it was usual to write both parts on the same 
piece of parchment, with some word or letters of the 
alphabet written between them ; throi^h which the parch** 
ment was cut, either in a straight or indented line, in such 
a manner as to leave half the word on one part and half 



« Co. Litt. 71. b Plowd. 434 ; Bensky v. Bunfon, 2 Sim. & Stu. 519. 
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on the other. Deeds thus made were denominated syn- r 296 '] 
grapha by the canonists^ ; and with us chirographa, or 
hand- writings'*; the word cirographum or cyrographum 
being usually that which is divided in making the indenture : 
and this custom has been until lecently preserved in making 
out the indentures of a fine^ whereof hereafter. But at length 
indenting only has come into use^ without cutting through 
any letters at all; and it seems at present to serve for 
little other purpose, than to give name to the species of 
the deed, and a bill has recently (Session 1835 & 1836) 
been brought into parliament for dispensing with it al* 
together. When the several parts of an indenture are DMr«reoce 
interchangeably executed by tte several parties, that part guiaiamiT'" 
or copy which is executed by the grantor is usually called and between' 
the original^ and the rest are counterparts^ though of late and deed« 
it is most frequent for all the parties to execute every ^^ ' 
part ; which renders them all originals. A deed made by 
one party only is not indented, but polled or shaved quite 
even ; and therefore called a deed-poll, or a single deed.® 

II. We are in the next place to consider the requisites (^ "uuSrif" 
a deed. The first of which is, that there be persons able ^**^J;g^„, 
to contract and be contracted with, for the purposes in- J^**j^„5"J; 
tended by the deed ; and also a thing, or subject matter to contracted 
be contracted for ; all which must be expressed by suMci- 
ent names. ^ So as in every grant there must be a grantor, 
a grantee, and a thing granted ; in every lease a lessor, a 
lessee, and a thing demised. 

Secondly ; the deed should be founded upon good and 2. a good 
sufficient consideration. Not upon an usurious contract ;« M2.fdmtSlI 
nor upon fraud or collusion, either to deceive purchasers 
bond fide ^ or just and lawful creditors;* any of which bad 
considerations will vacate the deed, except between the 
parties to it^ and subject such persous as put the same in 
ure, to forfeitures, and often to imprisonment. But a con- 
sideration is not essential to the actual validity of any 



c Lyndew, /. 1, /. 10, c. 1. « Stat. 13 Eliz. c. 8. 

«» Mirror, c. 2, *. 27. h Stat. 27 Eliz. c. 4 ; 9 East 59. 

e Ibid, Litt. s. 371, 372. i Stat. 13 ]Qiz. c. 5. 

f Co. Litt. 35. 
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other deed than a bargain and sale, although a Court of 
Equity will not lend its assistance to carry a deed into ef- 
[ 297 ] feet, unless it be supported by some consideration.^ The 
The consider Consideration may be either a good or a valuable one. A 
Ho^orvaiu' good Consideration is such as that of blood, or of natural 
****** love and affection, when a man grants an estate to a near 

relation ; being founded on motives of generosity, prudence, 
and natural duty ; a valuable consideration is such as mo- 
ney, marriage, or the like, which the law esteems an equi- 
valent given for the grant ;* and is therefore founded in 
motives of justice. Deeds made upon good consideration 
only, are considered as merely voluntary, and are frequent- 
ly set aside in favour of creditors, and bond Jide pur- 
chasers. 
3. The deed Thirdly, the deed must be written, or, I presume, print- 

most be writ- j r '/ i . , . i i. x 

ten or printed ed, tOT it may be m any character or any language ; but 
it must be upon paper or parchment. For if it be writ- 
ten on stone, board, linen, leather, or the like, it is no 
deed.^ Wood or stone may be more durable, and linen 
less liable to rasures ; but writing on paper or parchment 
unites in itself, more perfectly than any other way, both 
those desirable qualities : for there is nothing else so dura- 
ble, and, at the same time, so little liable to alteration ; 
nothing so secure from alteration, that is at the same time 
so durable. It must also have the regular stamps, imposed 
on it by the several statutes for the increase of the public 
revenue ; else it cannot be given in evidence. Former- 
ly many conveyances were made by parol, or word of 
mouth only, without writing ; but this giving a handle to 
stilt of a variety of frauds, the statute 29 Car. II. c. 3, enacts, that 
cv!2,'^», no lease, estate or interest in lands, tenements, or heredita- 
ments, made by livery of seisin, or by parol only, (except 
leases not exceeding three years from the making, and 
whereon the reserved rent is at least two-thirds of the 
real value) shall be looked upon as of greater force than a 
lease or estate at will ; nor shall any assignment, grant, 
or surrender of any interest in any freehold hereditaments 

j Osgood T. Strode, 2 P. Wms. k 3 Rep. 83. 

245, 6th edit. 1 Co. Utt. 229 ; F. N. B. 122. 
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be valid; unless in both cases the same be put in writings 
and signed by the party granting, or his agent lawfully 
authorised in writing. 

Fourthly ; the matter written must be legally and or- |- 298 ] 
derly set forth : that is, there must be words sufficient to 
specify the agreement and bind the parties : which suffici- letaiiy and 
ency must be left to the courts of law to determine." For fortL^ *** 
it is not absolutely necessary in law, to have all the formal 
parts that are usually drawn out in deeds, so as there be 
sufficient words to declare clearly and legally the party's 
meaning. But, as^ these formal and orderly parts are cal- 
culated to convey that meaning in the clearest, distinctest, 
and most effectual manner, and have been well considered 
and settled by the wisdom of successive ages, it is pru- 
dent not to depart from them without good reason or ur- 
gent necessity ; and therefore 1 will here mention them in 
their usual® order, 

1 . The premises mav be used to set forth the number The rormai 

• , psirts are— 

and names of the parties, with their additions or titles. i.Thepre- 
They also contain the recital, if any, of such deeds, agree- 
ments, or matters of fact, as are necessary to explain the 
reasons upon which the present transaction is founded: 
and herein also is set down the consideration upon which 
the deed is made. And then follows the certainty of the 
grantor, grantee, and thing granted.? 

2, 3. Next come the habendum and tenendum.^ The 3,3. ihek*. 
office of the habendum is properly to determine what es- teaeiid!!in. 
tate or interest is granted by the deed : though this may 

be performed, and sometimes is performed, in the premises. 
In which case the habendum may lessen, enlarge, ex- 
plain, or qualify, but not totally contradict or be repug- 
nant to, the estate granted in the premises. As if a grant 
be " to A. and the heirs of his body,'* in the premises, ha- 
bendum " to him and his heirs for ever," or vice versa; 
here A. has an estate-tail, and a fee-simple expectant there- 
on.' But, . had it been in the premises ^^ to him and his 
heirs,'* habendum ^^ to him for life,^' the habendum would 

n Co. Litt. 225. \ Set Appendix, No. I. p. i. & No. 

o Ibid. 6. II. p. yi. 

p See Appendix, No. I. p. i. No. r Co. Litt. 21 ; 2 Roll. Rep. 19, 

II, p. V. 23 ; Cro. Jac. 476. 
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be utterly void ;■ for aB estate of inheritance is vested in 
him before the habendum comes; and shall not afterwards 
be taken away, or devested, by it. The tenendum ^^ and to 
hold," is now of very little use, and is only kept in by 
custom. It was sometimes formerly used to signify the 
tenure by which the estate granted was to be holden ; 
viz. : " tenendum per servitium militctre, in burgagioy in 
Kbero socagio, Sfc." But, all these being now reduced to 
free and common socage, the tenure is never specified. 

4. Next follow the terms of stipulation, if any, upon 
which the grant is made : the first of which is the red^ 
dendum or reservation, whereby the grantor doth create 
or reserve some new thing to himself out of what he had 
before granted. As " rendering therefore yearly the sum 
of ten shillings, or a pepper-cwn, or two days' ploughing, 
or the like.^'^ Under the pure feodal system, this render, 
reditusy return, or rent, consisted in chivalry principally 
of military services; in villenage, of the most slavish 
offices; and in socage, it usually consists of money, though 
it may still consist of serviceift, or of any other certain 
profit. To make a reddendum good, if it be of any 
thing new]y created by the deed, ihe reservation must be 
to the grantors, or some or one of them, and not to any 
stranger to the deed.^ But if it be of ancient services or 
the like, annexed to the land, then the reservation may be 
to the lord of the fee. 

5. Another of the terms upon which a grant may be 
made is a condition ; which is a clause of contingency, on 
the happening of which the estate granted may be de - 
feated ; as ^^ provided always, tiiat if the mortgagor shaH 
pay the mortgs^ee 500^. upon such a day, the whole es- 
tate granted shall determine;'' and the like.^ 

Blackstone' and others have, however, seemed to men-- 
tion the reddendum and conditions, as usual in all deeds ; 
but this is not so, as they are only applicable to particular 
deeds and to peculiar circumstances. Thus the reddendtem 
13 scarcely ever employed hvA, in leases, and conditions in 



« 2 Rep. 23 ; S Rep. 56. 
t Append. No. II, § 1, p. iv. 
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leases, mortgage deeds^ and settlements^ and it is with 
this qualification, that What is said of these parts of a 
deed should be read. 

6. Next followed the clause of warranty ; whereby the [ 300 ] 
grantor did, for himself and his heirs, warrant and secure 

to the grantee the estate so granted. But warranty has 
long been out of use, and by the 3 & 4 W. 4, c. 74, s. 6, 
all wGurranties made after the 31st of December, 1833, 
shall be absolutely void against the issue in tail and all 
persons whose estates are to take effect after the determi* 
nation of the estate tail ; and the Real Property Commis<' 
sioners have recommended the entire abolition of the doc- 
trine of warranty.* 

7. After warranty, when it was used, usually followed [ 304 ] 
covenants, or conventions, which are clauses of agreement r. coTenuiu. 
contained in a deed, whereby either party may stipulate 

for the truth of certain facts, or may bind himself to per- 
form, or give something to the other. Thus the grantor 
may covenant that he hath a right to convey; or for the 
grantee's quiet enjoyment; or the Uke; the grantee may 
covenant to pay his rent, or keep the premises in repair, 
&c.^ Covenants which are intimately attached to the 
thing granted, as to repair, pay rent, &c., are said to run 
with the land, and bind not only the lessee but his as- 
signee also, and enure to the heir of the lessor even though 
not named in the covenant, as do also those which the 
grantor makes, that he is seised in fee, has a right to con- 
vey, &c., which enure not only to the grantee, but also to 
his assignee and to his heirs.^ If the covenantor cove* 
nants for himself and his heirs, it descends upon the heirs, 
who are bound to perform it, provided they have assets by 
descent, but not otherwise : if he covenants also for his^j;^- 
eutors and administrators, his personal assets, as well as 
his real, are likewise pledged for the performance of the 
covenant; which makes such covenant a better security 
than any warranty. It is also in some respects a less se- 
curity, and therefore more beneficial to the grantor; who 
usually covenants only for the acts of himself, or himself 
and his ancestors, whereas a general warranty extends to 

* See Third Real Prop. Rep. « Laugher v. ^iOittms, 2 Lev. 92 ; 

^ See Appendix No. I. p. ii. iii. ; Gili y. rermuden, 2 Freem. 199; 

No. XL, p. vi. vii. Spencet's aae, 5 Co. 17 ; Dougl. 445. 



208 OF ALIBNATION BY DEED. [BoOK IV. 

all mankind. For which reasons the covenant has in mo- 
dern practice (long before the recent statute) totally super- 
seded the other* 

cinlionf*^"* ^' ^^stly, comes the conclusion, which mentions the 
execution and date of the deed^ or the time of its being 
given or executed, either expressly, or by reference to some 
day and year before-mentioned.^ Not but a deed is good, 
although it mention no date: or hath a false date; or even 
if it hath an impossible date, as the thirtieth of February; 
provided the real day of its being dated or given, that is, 
delivered, can be proved.*^ 

«ih. Reading. I proceed now to the Ji/th requisite for making a good 
deed; the reading of it. This is necessary, wherever any 
of the parties desire it; and, if it be not done on his re- 
quest, the deed is void as to him. If he can, he should read 
it himself : if he be blind or illiterate, another must read 
it to him. If it be read falsely, it will be void; at least 
for so much as is mis-recited: unless it be agreed by collu- 

[ 305 ] ^^^^ *^^* ^^^ ^^^^ ^^^ ^ ^^^^ false, on purpose to 
make it void ; for in such case it shall bind the fraudulent 
party.*^ 

ma ^^nin* Sixthly, it is requisite that the party, whose deed it is, 
should seal, and now in most cases, I apprehend, should 
sign it also. 

The neglect of signing, and resting only upon the au- 
thenticity of seals, remained very long among us ; for it 
was held in all our books that sealing alone was sufficient 
to authenticate a deed : and so the common form of attest- 
ing deeds, " sealed and delivered," continues to this day ; 
notwithstanding the statute 29 Car. II. c. 3, before men- 
tioned, expressly directs the signing, in all grants of lands, 
and many other species of deeds : in which therefore sign- 
ing seems to be now as necessary as sealing, though it 
hath been sometimes held that the one includes the other.® 
But the more modern opinion, however, is that the 
statute of frauds is applicable only to mere agreements, 
and that signing is not essential to the validityof a deed.^ 

f th. Deiivcfy. A Seventh requisite to a good deed is that it be deliver^ 
ed by the party himself or his certain attorney : which 

*> Appendix, No. I. p. iii. f 3 Prest. Abs. 61 ; 1 Prest. Abs. 

c Co. Litt. 46 ; Dyer 28. 154 ; Sug. Pow. 242 , and Vend, & 

d 2 Rep. 3, 9; 11 Rep. 27. P. pp. 65 & 93. 

• 3 Lev. 1 ; Stra. 764. 
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therefore is also expressed in the attestation ; ^^ sealed and [ 307 ] 
delivered** A deed takes eflfect only from this tradition 
or delivery ; for if the date be false or impossible^ the de- 
livery ascertains the time of it. And if another person 
seals the deed^ yet if the party delivers it himself, he 
thereby adopts the sealing/ and by a parity of reason the 
signing also^ and makes them both his own. A delivery 
may be either absolute, that is, to the party or grantee 
himself j or to a third person, to hold till some conditions 
be performed on the part of the grantee : in which last 
case it is not delivered as a deed^ but as an escrow ; that wtiauheyare. 
is, as a scrowl or writing, which is not to take eflTect as a 
deed till the conditions be performed ; and then it is a deed 
to all intents and purposes ^y and no express words that it 
is delivered as an escrow are necessary, but that conclusion 
may be drawn from all the circumstances.^ 

The last requisite to the validity of a deed is the attes- uon.^'^****' 
tafiotiy or execution of it in the presence of witnesses : 
though this is necessary, rather for preserving the evidence, 
than for constituting the essence of the deed. But in the [ 308 ] 
king's common charters, writs, or letters patent, at present 
the king is his own witness, and attests his letters patent 
thus : *^ teste meipse, witness ourself at Westminster, &c." 
a form which was introduced by Richard the First,* but 
not commonly used till about the beginning of the fifteenth 
century ; nor the clause of hifs testibus entirely discon- 
tinued till the reign of Henry the Eighth i*^ which was 
also the sera of discontinuing it in the deeds of subjects, 
learning being then revived, and the faculty of writing 
more general ; and therefore ever since that time the wit- 
nesses have usually subscribed their attestation, either at 
the bottom or on the back of the deed.^ 

III. We are next to consider, how a deed may be avoided, m how % 

«• All. Ill deed may- be 

or rendered of no effect. And from what has been avoided, 
before laid down it will follow, that if a deed wants any of 
the essential requisites before mentioned ; either, 1 . Pro- 
per parties, and a proper subject-matter : 2. A good and 

f Perk. s. 130. g Co. Litt. 36. i Madox. Formal N . 515. 

^ Johnson r. Bakery 4 B. & A. k Jiid, Dissert, fpl. 32. 

440 ; Murrmf v. E€arl of Stair, 2 B. 12 Inst. 78. 

& C. 82,oyerraliDg Shep. Touch. 58. 
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sufficient consideration : 3. Writing, on paper or parch- 
ment, duly stamped : 4. Sufficient and legal words, pro- 
perly disposed : 5. Reading, if desired, before the execu- 
tion : 6. Sealing ; and, hy the statute, in most cases 
signing also : or, 7- Delivery ; it is a void deed, to the 
extent before mentioned. It may also be avoided hy mat- 
ter ex post facto: as, 1. By rasure, interlining, or other 
alteration in any material part ; unless a memorandum be 
made thereof at the time of the execution and attestation." 
2. By intentionally breaking off, or defacing the seal;** but 
if the seal is broken off hy the party bound, this will not 
avoid the deed so far as he is concerned ; and no estate 
will in any case he devested if it has once passed by the 
[ 309 1 ^^^'^ 3. By delivering it up to he cancelled; that is, to 
have lines drawn over it in the form of lattice work or can^ 
celli ; though the phrase is now used figuratively for any 
manner of ohliteration or defacing it. 4. By the disagree- 
ment of such, whose concurrence is necessary, in order for 
the deed to stand : as the husband, where a feme-covert 
is concerned ; an infant, or person under duress, when 
those disabilities are removed; and the like. 5. By the 
judgment or decree of a court of judicature. This was 
anciently the province of the court of Star-chamber, and 
now of the Chancery, and the courts of common law also 
on a plea of non estfuctum^ when it appears that the deed 
was obtained by fraud, force, or other foul practice ; or is 
proved to he an absolute forgery ,p In any of these cases 
the deed may be voided, either in part or totally, accord- 
ing as the cause of avoidance is more or less extensive, 
wve "r»J?* A^ having thus explained the general nature of deeds, 
i>e'e(U dl!*'*'' w® *^® "®xt ^^ consider their several species, together 
thiw iwcii ^^^'^ ^^^"^ respective incidents. And herein I shall only 
wmmoiT'iaw, examuic the particulars of those, which, from long prac- 
oflh^stat^o/ *^c® ^^d experience of their efficacy, are generally used in 
"»«•• the alienation of real estates : for it would be tedious, 

nay infinite, to descant upon all the several instruments 
made use of in personal concerns, but which fall under our 



m 1 1 Rep. 27. o lielton v. Bishop of Citrlisle, 2 
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general definition of a deed : that is^ a writing sealed and 
delivered. The former, being principally such as serve to 
convey the property of lands and tenements from man to 
man, are commonly denominated conveyances ; which are 
either conveyances at common law, or such as receive 
their force and efficacy by virtue of the statute of uses. . 

I. Of conveyances by the common law, some may be 'Those at 

ii T . . , . . , common law 

called ongtnaty or primary conveyances ; which are those j^f e'^"je^f 
by means whereof the benefit or estate is created or first derivauve. 
arises : others are derivative^ or secondary ; wl)^reby the 
benefit or estate, originally created, is enlarged, restrained, 
transferred, or extinguished. 

Original conveyances are the following : — 1 . Feoffment; r qiq -i 
2. Gift; 3. Grant; 4. Lease; 6. Exchange; 6. Partition; orijintiare, 
derivative are, 7- Release ; 8. Confirmation ; 9. Surren- 
der; 10. Assignment; 11. Defeazance. 

1. A {eoSment, feoffamentum^ is a substantive derived i. Feoffment, 
from the verb, to enfeoff, feoffare or infeudare, to give 
one a feud ; and therefore feoffment is properly donatio 
feudi.^ It is the most ancient method of conveyance, the 
most solemn and public, and therefore the most easily 
remembered and proved. And it may properly be defined 
the conveyance of corporeal hereditaments from one per- 
son to another, by delivery of the possession of the here- 
ditaments conveyed and evidenced by an instrument in 
writing, for since the statute of Frauds, 29 Car. 2. c. 3, 
no valid feojQfment can be made without a written instru- 
ment. He that so gives, or enfeoffs, is called ihe feoffor ; 
and the person enfeoffed is denominated the feoffee. 

This is plainly derived from, or is indeed itself the very 
mode of the ancient feodal donation ; for though it may be 
performed by the word, ^^ enfeoff*' or ^^ grant," yet the 
aptest word of feoffment is, "rfo or dediy* And it is 
still directed and governed by the same feodal rules ; in- 
somuch that the principal rule relating to the extent and 
effect of the feodal grant, ^^ tenor est qui legem datfeudo^' 
is in other words become the maxim of our law with rela- 
tion to feoffments, ^^ modus legem dat donationiy And 

^ Co. Litt. 9. • Wright. 21. 

t Ibid, 

p2 
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therefore as in pure feodal donations^ the lord^ from whom 
the feud moved, must expressly limit and declare the con-^ 
tinuance or quantity of estate which he meant to confer, 
^^ne guts plus donasse pnesumatur, quam in donatione 
expresserit ;" so, if one grants by feoffment lands or 
tenements to another, and limits or expresses no estate, 
the grantee (due ceremonies of law being performed) hath 
barely an estate for life." For, as the personal abilities of 
the feoffee were originally presumed to be the immediate 
or principal inducements to the feoffment, the feoffee's 
estate ought to be confined to his person and subsist only 
for his life; unless the feoffor, by express provision in 

L *^ J the creation and constitution of the estate, hath given it a 
longer continuance. These express provisions are indeed 
generally made ; for this was for ages the only convey--- 
ance, whereby our ancestors were wont to create an estate 
in fee-simple, by giving the land to the feoffee, to hold 
to him and his heirs for ever ; though it serves equally 
well to convey any other estate or freeholds 
Misinl! **' ^^* ^y ^^^ mere words of the deed the feoffment is by 

no means perfected : there remains a very material cere- 
mony to be performed, called livery of seisin, without 

^ ., . which the feoffee has but a mere estate at will.^ This 

what it i«. -,.. 11 1 <*-ii. 

livery of seism is no other than the pure feodal investi- 
ture, or delivery of corporal possession of the land or 
tenement ; which was held absolutely necessary to com- 
plete the donation. ^^ JVamfeudum sine investitura nullo 
mode constitui potuit ;*'* and an estate was then only per- 
fect, when, as the author of Fleta expresses it in our law, 
^^^t juris et seisince conjunclioX^ 
[ 312 ] In ecclesiastical promotions, where the freehold passes 
tiSar*^lo*mo' ^ ^^ person promoted, corporal possession is required at 
tions, corpo. this day, to vest the property completely in the new pro- 
is now re- prictor ; who, according to the distinction of the canonists," 
acquires the jus etd reniy or inchoate and imperfect right, 
by nomination and institution ; but not the Jus in re, or 

« Co. Litt. 42. X Wright. 37. 

V Co. Litt. 0. y /. 3, c. 15, *. &• 
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•complete and full right, unless by corporal possession. 
Therefore in dignities possession is given by installment ; 
in rectories and vicarages by induction, without which no 
temporal rights accrue to the minister, though every 
ecclesiastical power is vested in him by institution. And, [ 313 ] 
to this day, the conveyance of our copyhold estates is ^"^ '*"*"*■• 
usually made from the seller to the lord or his steward by 
delivery of a rod or verge, and then from the lord to the 
purchaser by re-delivery of the same, in the presence of a 
jury of tenants, and these tenants are hence called yard 
tenants. 

Conveyances in writinsr were the last and most refined Advanujewf 

rm IT i» • • 1- conveyance* 

improvement. The mere delivery of possession, either in writing 
actual or symbolical, depending on the ocular testimony 
and remembrance of the witnesses, was liable to be for- 
gotten or misrepresented, and became frequently incapa- 
ble of proof. Besides, the new occasions and necessities, 
introduced by the advancement of commerce, required 
means to be devised of charging and incumbering estates, 
and of making them liable to a multitude of conditions 
and minute designations for the purposes of raising money, 
without an absolute sale of the land; and sometimes the 
like proceedings were found useful in order to make a de- 
cent and competent provision for the numerous branches 
of a family, and for other domestic views. None of which 
could be eflfected by a mere, simple, corporal transfer of 
the soil from one man to another, which was principally 
calculated for conveying an absolute unlimited dominion. 
Written deeds were therefore introduced, in order to [ 314 ] 
specify and perpetuate the peculiar purposes of the party 
who conveyed: yet still, for a very long series of years, 
they were never made use of, but in company with the 
more ancient and notorious method of transfer, by delivery 
of corporal possession. 

Livery of seisin, by the common law, is necessary to be J'jJJ^ ^^^^ 
made upon every grant of an estate of freehold in heredi- *^»»»' »»« 
taments corporeal, whether of inheritance or for life only. 
In hereditaments incorporeal it is impossible to be made; 
for they are not the object of the senses: and in leases for 
years, or other chattel interests, it is not necessary. In 
leases for years operating under the common law, an actual 
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entry is necessary, to vest the estate in the lessee : for the 
bare lease gives him only a right to enter, which is called 
his interest in the term, or interesse termini: and, when 
he enters in pursuance of that right, he is then and not 
before in possession of his term, and complete tenant for 
years^* This entry by the tenant himself serves the pur- 
pose of notoriety, as well as livery of seisin from the 
grantor could have done ; which it would have been im« 
proper to have given in this case, because that solemnity 
is appropriated to the conveyance of a freehold. And this 
is one reason why freeholds cannot at the common law be 
made to commence infuturo, because they cannot (at the 
common law) be made but by livery of seisin; which 
livery, being an actual manual tradition of the land^ must 
take effect in praesenti, or not at all.^ 

On the creation of sl freehold remainder, at one and the 
same time with a particular estate for years, we have be* 
fore seen that at the common law livery must be made to 
the particular tenant.* But if such a remainder be created 
afterwards, expectant on a lease for years now in beings 
the livery must not be made to the lessee for years, for 
then it operates nothing; ^^nam quod semel meum est, 
ampiius meum esse non potest;*'^ but it must be made to 
the remainder-man himself, by consent of the lessee for 
years; for without his consent no livery of the possession 
can be given;® partly because such forcible livery would 
be an ejectment of the tenant from his term, and partly 
for the reasons depending on the doctrine of attornments, 
now abolished. 

Livery of seisin is either in deedy or in law. Livery in 
deed is thus performed. The feoffor, lessor, or his attorney, 
together with the feoffee, lessee, or his attorney, (for this 
may as effectually be done by deputy or attorney, as by the 
principals themselves in person, if the attorney be autho- 
rised by deed for the purpose)' come to the land, or to the 
house ; and there, in the presence of witnesses, declare 
the contents of the feoffinent or lease on which livery is 
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to be made. And then the feoflFor, if it be of land, doth 
deliver to the feoflfee, all persons^ having any lawful estate 
or possession therein, as lessees or such like, being out of 
the ground, a clod or turf, or a twig or bough there grow- 
ing, with words to this effect : " I deliver these to you in ^1^ *" 
the name of seisin of all the lands and tenements con- 
tained in this deed." But if it be of a house, the feoffor 
must take the ring, or latch of the door, (no person hav- 
ing any lawful estate or interest therein being within) 
and deliver it to the feoffee in the same form ; and then 
the feoifee must enter alone, and shut to the door, and 
then open it, and let in the others.* If the convey- 
ance or feoffment be of divers lands, lying scattered in 
one and the same county, then in the feoffor's posses- 
sion, livery of seisin of any parcel, in the name of the 
rest, sufficeth for all ;^ but if they be in several counties, 
there must be as many liveries as there are counties. 
For, if the title to these lands comes to be disputed, there 
must be as many trials as there are counties, and the jury 
of one county are no judges of the notoriety of a fact in 
another. Besides, anciently this seisin was obliged to be 
delivered coram paribus de vicineto, before the peers or 
freeholders of the neighbourhood, who attested such deli- 
very in the body or on the back of the deed ; according to 
the rule of the feodal law,* pares debent interesse investi^ 
turae feudif et non alii : for which this reason is expressly 
given ; because the peers or vassals of the lord, being bound [ 316 ] 
by their oath of fealty, will take care that no fraud be 
committed to his prejudice, which strangers might be apt 
to connive at. And though afterwards, the ocular attes- 
tation of the pares was held unnecessary, and livery might 
be made before any credible witnesses, yet the trial, in case 
it was disputed, (like that of all other attestations) was 
still reserved to the pares or jury of the county." Also, if 
the lands be out on lease, though all lie in the same county, 
there must be as many liveries as there are tenants : be- 
cause no livery can be made in this case, but by the con- 

b Dot y. Tayhr, 5 B. & Ad. 575. * J^eud. L 2, /. 58. 
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sent of the particular tenant ; and the consent of one will 
1 idorsement not bind the rest.P And in all these cases it is prudent^ 
'^*'^^' and usual^ to endorse the livery of seisin on the back of 
the deed^ specifying the manner, place, and time of mak- 
ing it ; together with the names of the witnesses. But 
this is not absolutely necessary, as after twenty years' 
possession, livery of seisin will be presumed to have been 
made, although not endorsed.^ And thus much for livery 
in deed. 
Livery in law. Livery in law is where the same is not made ow the land, 
but in sight of it only ; the feoffor saying to the feoffee, 
'^I give you yonder land, enter and take possession." 
Here, if the feoffee enters daring the life of the feoffor, it 
is a good livery, but not otherwise ; unless he dares not 
enter, through fear of his life or bodily harm : and then 
his continual claim, made yearly, in due form of law, as 
near as possible to the lands,' will suffice without an 
entry." This livery in law cannot however be given or 
received by attorney, but only by the parties themselves.* 
w»»i'^«»,, A Feoffment has of late been generally resorted to in 

feoffment if ° j «• -i 

Bsed in prac. practice rather for its peculiar powers and effects than as a 
simple mode of assurance from one person to another. 
Thus a feoffment, by a particular tenant, destroys the con- 
tingent remainders depending on the particular estate,^ 
and if made by a tenant in tail in possession discontinues 
the estate tail f' and until lately it seemed quite settled, 
that a feoffment might be employed to convey a fee to the 
Doctrine of ^offee by disseisin, whatever might have been the estate 
icredl**" **' ^^ ^^® feoffor, provided he had possession of the lands en- 
feoffed.^ But this doctrine, must now be considered to be 
exploded, and a feofihient has no longer this effect.^ 

p Dyer. 18. Jcnet, 1 B. &C. 238. See ante^ p. 127. 
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It is proper to mention that it has recently been pro- 
posed to dispense with livery of seisin in a feoffment alto- 
gether, (session 1835-1836), which would probably have 
the effect of entirely superseding this mode of conveyance. 
Should this proposition become law, it will still be neces- 
sary, for a considerable period of time, to understand its 
effect and operation, so far as past titles are concerned. 

2. The conveyance by gift^ donatio^ is properly applied *• <5*^»' 
to the creation of an estate-tail, as feoffment is to that of 

an estate in fee, and lease to that of an estate for life or 
years. It differs in nothing from a feoffment, but in the 
nature of the estate passing by it : for the operative words 
of conveyance in this case are do or dedi;^ and gifts in 
tail are equally imperfect without livery of seisin, as feoff- 
ments in fee-simple.* And this is the only distinction [ 317 ] 
that Littleton seems to take, when he says," *' it is to be 
understood that there is feoffor and feoffee, donor and 
donee, lessor and lessee ;" viz. feoffor is applied to a feoff- 
ment in fee-simple; donor to a gift in tail; and lessor to a 
lease for life, or for years, or at will. But this kind of gift 
is entirely out of use, and in common acceptation gifts are 
frequently confounded with the next species of deeds : 
which are, 

3. Grants, co7icessiones ; the regular method by the •• ^^f*"**- 
common law of transferring the property of incorporeal 
hereditaments, or such things whereof no livery can be 
had.** For which reason all corporeal hereditaments, as 

land and houses, are said to lie in livery ; and the others, 
as advowsons, commons, rents, reversions, &c., to lie in 
grant.^ And the reason is given by Bracton :^ " traditioy 
or livery, nihil aliud est quam rei corporalis de persona 
in personam, de manu in manum, translatio aut in pos- 
sessionem inductio ; sed res incorporales, quae sunt ipsum 
JUS rei vel corpori inhcerens, traditionem non patiuntur.'* 
These therefore pass merely by the delivery of the deed* 
And in signiories, or reversions of lands, such grant, to- 
gether with the attornment of the tenant (while attorn- 
ments were requisite) were held to be of equal notoriety 
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with, and therefore equivalent to, a feoffment and livery 
of lands in immediate possession. It therefore differs but 
little from a feoffment, except in its subject matter : for 
the operative words therein commonly used are dedi ei 
concessit "have given and granted." 
4. Lease. 4. A Lcasc is properly a conveyance of any lands or 

tenements, (usually in consideration of rent or other an- 
nual recompense) made for life, for years, or at will, but 
always for a less time than the lessor hath in the premises : 
for if it be for the tvhole interest, it is more properly an 
assignment than a lease. The usual words of operation 
in it are, ^^ demise, grant, and to farm let ; demisiy con-- 
[ 318 ] c^ssif et adjirmam tradidi.*' Farm^ or feorme, is an old 
Saxon word, signifying provisions :® and it came to be 
used instead of rent or render, because anciently the 
greater part of rents were reserved in provisions ; in corn, 
in poultry, and the like ; till the use of money became 
more frequent. So that a farmer, firmariuSf was one who 
held his lands upon payment of a rent or fearme : though 
at present, by a gradual departure from the original sense, 
the word farm is brought to signify the very estate or 
lands so held upon farm or rent. By this conveyance an 
estate for life, for years, or at will, may be created, either 
in corporeal or incorporeal hereditaments ; though livery 
of seisin is indeed incident and necessary to one species 
of leases, viz, leases for life of corporeal hereditaments; 
but to no other. 
For what Whatever restriction, by the severity of the feodal law, 

maybemad'e, might ill timcs of vcry high antiquity be observed with 
and by whom. j.ggg^j.(j ^^ leascs ; yet by the common law, as it has stood 
for many centuries, all persons seised of any estate might 
let leases to endure so long as their own interest lasted, 
but no longer. Therefore tenant in fee simple might let 
leases of any duration ; for he hath the whole interest : 
but tenant in tail, or tenant for life, could make no leases 
which shoi4d bind the issue in tail or reversioner; nor 
could a husband, seised jurS ua:oriSy make a firm or valid 
lease for any longer term than the joint lives of himself 
and his wife, for then his interest expired. Yet some 
tenants for life, where the fee-simple was in abeyance, 

e Spelm. Gl. 229. 



Ch. VIIL] OF AX.IENATION BY DBfiD, 219 

might (with the concurrence of such as have the guardian* 
ship of the fee) make leases of equal duration with those 
granted by tenants in fee- simple^ such as parsons and 
vicars with consent of the patron and ordinary.*^ So also 
bishops^ and deans^ and such other sole ecclesiastical cor- 
porations as are seised of the fee- simple of lands in their 
corporate right, might, with the concurrence and con- 
firmation of such persons as the law requires, have made 
leases for years, or for life, estates in tail, or in fee, with- 
out any limitation or control. And corporations aggregate 
might have made what estates they pleased, without the 
confirmation of any other person whatsoever. Whereas [ 319 ] 
now, by several statutes, this power where it was un- 
reasonable, and might be made an ill use of, is restrained ; 
and, where in the other cases the restraint by the common 
law seemed too hard, it is in some measure removed. The 
former statutes are called the restraining^ the latter the J^^^^SX^^' 
enabling statute. We will take a view of them all, in ?„|^J^J\*J 
order of time. *«*»*•• 

And, first, the enabling statute, 32 Hen. Vlll, c. 28, JtS^S^^'JUf 
empowers three manner of persons to make leases, to en- •*«•**• 
dure for three lives or one-and-twenty years, which could 
not do so before. As first, tenant in tail may by such 
leases bind his issue in tail, but not those in remainder or 
reversion. Secondly, a husband seised in right of his wife, 
in fee-simple or fee-tail, provided the wife joins in such 
lease, may bind her and her heirs thereby. Lastly, all 
persons seised of an estate of fee-simple in right of their 
churches, which extends not to parsons and vicars, may 
(without the concurrence of any other person) bind their 
successors. But then there must many requisites be ob- 
served, which the statute specifies, otherwise such leases 
are not binding.^ 1. The lease must be by indenture; 
and not by deed poll, or by parol. 2. It must begin from 
the no^aking, or day of the making, and not at any greater 
distance of time. 3. If there be any old lease in being, 
it must be first absolutely surrendered, or be within a 
year of expiring. 4. It must be either for twenty-one 
years, or three lives; and not for both. 5. It must not 
exceed the term of three lives, or twenty-one years, but may 
be for a shorter term. 6. It must have been of corporeal 

e Co. Lift. 44. d Ibid. 
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hereditaments, and not of such things as lay merely in 
grant; for no rent could be reserved thereout by the com- 
mon law, as the lessor could not resort to them to distrain. 
But now by the statute 5 Geo. 111. c. 17, a lease of tithes 
or other incorporeal hereditaments alone, may be granted 
by any bishop or any such ecclesiastical or eleemosynary 
corporation, for one, two, or three lives or terms not ex- 
ceeding twenty-one years, and the successor shall be en- 
titled to recover the rent by an action of debt, which (in 
case of a freehold lease) he could not have brought at 
the common law. 7» It must be of lands and tenements 
f 320 ] most commonly letten for twenty years past; so that if 
they had been let for above half the time (or eleven years 
out of twenty) either for life, for years, at will, or by copy 
of court roll, it is sufficient. 8. The most usual and cus- 
tomary feorm or rent, for twenty years past, must be re- 
served yearly on such lease. 9. Such leases must not be 
made without impeachment of waste. These are the 
guards, imposed by the statute (which was avowedly made 
for the security of farmers and the consequent improve- 
ment of tillage) to prevent unreasonable abuses, in pre- 
judice of the issue, the wife, or the successor, of the rea- 
sonable indulgence here given. 
Jta?¥EU«. Next follows, in order of time, the disabling or re- 
straining statute, 1 Eliz. c. 19, (made entirely for the be- 
nefit of the successor) which enacts, that all grants by 
archbishops and bishops (which include even those con- 
firmed by the dean and chapter j the which, however long 
or unreasonable, were good at common law) other than for 
the term of one-and-twenty years or three lives from the 
making, or without reserving the usual rent, shall be void. 
Concurrent leases, if confirmed by the dean and chapter, 
are held to be within the exception of this statute, and 
therefore valid j provided they do not exceed (together 
with the lease in being) the term permitted by the act.** 
But, by a saving expressly made, this statute of 1 Eliz. 
did not extend to grants made by any bishop to the 
crown; by which means Queen Elizabeth procured many 
fair possessions to be made over to her by the prelates, 
either for her own use, or with intent to be granted out 

b Co. Litt. 45. 



c. 19. 



Cll. VIII.] OP ALIENATION BY DBED. 321 

again to her favourites, whom she thus gratified without JJj**y'j"jJ. , 
any expense to herself. To prevent which* for the future, c. a. 
the statute 1 Jac. I. c. 3, extends the prohibition to grants 
and leases made to the King, as well as to any of his 
subjects. 

Next comes the statute 13 Eliz. c. 10, explained and ibeulcio 
enforced by the statutes 14 Eliz. c. 11 & 14, 18 Eliz. c. 11, 
and 43 Eliz. c. 29, which extend the restrictions laid by 
the last mentioned statute on bishops, to certain other in- [ 321 ] 
ferior corporations, both sole and aggregate. From lay- 
ing all which together we may collect, that all colleges, 
cathedrals, jind other ecclesiastical, or eleemosynary cor- 
porations, and all parsons and vicars, are restrained from 
making any leases of their lands, unless under the follow- 
ing regulations: L They must not exceed twenty-one 
years, or three lives, from the making. 2, The accus- 
tomed rent, or more, must be yearly reserved thereon, 
and the premises demised must have been commonly 
letten.'' 3. Houses in corporations, or market towns, may 
be let for forty years; provided they be not the mansion' 
houses of the lessors, nor have above ten acres of ground 
belonging to them 5 and provided the lessee be bound to 
keep them in repair: and they may also be aliened in fee- 
simple for lands of equal value in recompense ; but by the 
57 G. III. c. 99, s. 32, all contracts for the letting of the 
house of residence on any benefice, or the buildings, garden, 
&c., to which any spiritual person shall be ordained by his 
bishop to proceed and reside in, shall be void. 4. Where 
there is an old lease in being, no concurrent lease shall be 
made, imless where the old one will expire within three 
years. 6. No lease (by the equity of the statute) shall be 
made without impeachment of waste.^ 6. All bonds and 
covenants tending to fustrate the provisions of the statutes 
of 13 & 18 EUz., shall be void. 

Concerning these restrictive statutes there are two ob- ^»»"'^^»^**^ 
servations to be made. First, that they do not, by any tutes. 
construction, enable any persons to make such leases as 
they were by common law disabled to make. Therefore 
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a parson, or vicar, though he is restrained from making 
longer leases than for twenty-one years or three lives, 
even with the consent of patron and ordinary, yet is not 
enabled to make any lease at all, so as to bind his successor, 
without obtaining such consent.™ Secondly, that though 
leases, contrary to these acts, are declared void, yet they 
are good against the lessor during his life, if he be a sole 
corporation ; and are also good against an aggregate corpo- 
ration so long as the head of it lives, who is presumed to 
be the most concerned in interest. For the act was in- 
tended for the benefit of the successor only ; and no man 
shall make an advantage of his own wrong .° 
[ 322 1 There is yet another restriction with regard to college 
In college Icascs, by statutc 18 Eliz. ch. 6, which directs, that one- 
thi?rofTht third of the old rent, then paid, should for the future be 
wbetltw *" reserved in wheat or malt, reserving a quarter of wheat 
"*''• for each 6s. 8d., or a quarter of malt for every 5s, ; or that 

the lessees should pay for the same according to the price 
that wheat and malt should be sold for, in the market next 
adjoining to the respective colleges, on the marketrday be* 
fore the rent becomes due. This is said^ to have been an 
invention of Lord Treasurer Burleigh, and Sir Thomas 
Smith, then principal Secretary of State : who, observing 
how greatly the value of money had sunk, and the price 
of all provisions risen, by the quantity of bullion imported 
from the new-found Indies, (which effects were likely to 
increase to a greater degree) devised this method for up- 
holding the revenues of colleges. Their foresight and pe- 
netration has, in this respect, been very apparent : for, 
though the rent so reserved in corn was at first but one- 
third of the old rent, or half of what was still reserved 
in money, yet now the proportion is nearly inverted ; and 
the money arising from corn rents is comrmmibus annis, 
almost double to the rents reserved in money. 
statutes reiat- The leases of beneficed cler^rymen were farther restrained 

inctotbenon- . <• , . . i *> -r^ ^r\ 

resiihfnceof m ca^c of their non-residence, by the 13 Eliz. c. 20; 14 
eriymtu. ^^^ ^ j ^ ^ ^^ ^^^ ^^^ ^ and 43 Eliz. c. 9. But these 

statutes were repealed by the 43 G. 3, c. 84, and the 5/ 
G. 3, c. 99. 
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By the statute 6 W. 4, c. 20, certain provisions are made « w. 4, c. 20, 
with respect to the renewal of leases granted by ecclesiasti- newai of ec- 
cal persons ; and it is provided, that from the 1 st of March, leases. 
1836, no ecclesiastical person shall grant any new lease of 
any land or tithes, parcel of his ecclesiastical possessions, 
by way of renewal of any lease granted for two or more 
lives, until one of the persons for whose life such lease was 
made shall die, and then only for the surviving lives or life 
and such new life or lives, as with the life or lives of the 
survivor or survivors shall make up the number of lives, 
not exceeding three, for which such lease shall have been 
made ; and where any lease shall have been granted for 
forty years, no ecclesiastical person shall grant any new 
lease by way of renewal until fourteen years of such lease 
shall have expired, or where for thirty years, until ten 
years shall have expired ; or where for twenty-one years, 
until seven years have expired ; and when any such lease 
shall have been granted for years, it shall not be renewed 
for life or lives (ss. 1 & 9) . By s. 2, it is provided, wherever 
any ecclesiastical person shall grant any renewed lease, 
it shall contain a recital, if a lease for lives, of the names 
of the cestuis que vie, and stating which are dead, &c. ; 
and if a lease for years, for what term of years the last 
preceding lease was granted ; and every such recital is to 
be deemed endence of the truth of the matter recited ; 
and a penalty is imposed on persons introducing recitals 
into such leases, knowing them to be false (s. 3). But it 
is not to be supposed that such recitals or statements are 
necessary for the validity of the lease : it being expressly 
enacted by a subsequent act of the same session, (6 & 7 W. 
4, c. 64,) that leases granted under the provisions of the 
6 & 7 W. 4, c. 20, are not void by reason of not containing 
such recitals as are mentioned in that act. 

But where a practice has existed for ten years past, to 
renew such leases for forty, thirty, or twenty-one years, 
at shorter periods than fourteen, ten, or seven years, the 
lease may be renewed conformably to such practice, pro- 
vided that such practice shall be proved to the satisfaction 
of the archbishop or bishop (s. 4). Neither is this act to 
prevent ecclesiastical persons exchanging any life or lives 
in their leases with the approbation of the king, archbishop, 
or bishop, as the case may be (s. 5). Nor is the act to 
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prevent grants under acts of Parliament (s. 6) ; nor leases 
for the same term as preceding leases (s. 7) ; nor is it to 
render illegal leases valid (s. 8). It does not extend to 
Ireland (s. 10.) 

5. An exchange is a mutual grant of equal interests^ 
the one in consideration of the other. The word " ex- 
change" is so individually requisite and appropriated by 
law to this case, that it cannot be supplied by any other 
word or expressed by any circumlocution.P The estates 
exchanged must be equal in quantity ;^ not of value, for 
that is immaterial, but of interest; as fee-simple for fee- 
simple, and the like. But one estate for years is in the 
eye of the law not larger than another. And the exchange 
may be of things that lie either in grant or in livery.' But 
no livery of seisin, even in exchanges of freehold, is ne- 
cessary to perfect the conveyance :■ for each party stands 
in the place of the other and occupies his right, and each 
of them hath already had corporal possession of his 
own land. Entry, where the assurance operates by the 
common law, must be made on both sides ; for, if either 
party die before entry, the exchange is void for want of 
sufficient notoriety.* And so also, if two parsons, by 
consent of patron and ordinary, exchange their prefer- 
ments; and the one is presented, instituted, and inducted, 
and the other is presented, and instituted, but dies before 
induction ; the former shall not keep his new benefice, 
because the exchange was not completed, and therefore 
he shall return back to his own.** However, where the 
exchange is made by lease and release, or other convey- 
ance operating under the statute of uses, an entry is un- 
necessary, as the party is in possession by force of the 
statute.^ If, after an exchange of lands or other heredita- 
ments, either party be evicted of those which were taken 
by him in exchange, through defect of the other's title, 
he shall return back to the possession of his own, by virtue 
of the implied warranty contained in all exchanges. But 

P Co. Litt. 50, 51. tt Perk. 8. 288. See the 55 G. 3, 

q Litt. 8. 64, 65. c. 147, whieh authorizes an exchaAge 

' Co. Litt. 51. between a rector and his parishion- 

3 Litt. 8. 62. ers. 

t Co. Litt. 50. ^4 Cru. Dig. 140. 
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although this warranty and right of re-entry are incident to 
an exchange at common law, it has been considered doubt- 
ful by some whether they are incident to an exchange 
effected by mutual conveyances under the statute of uses. 
Mr. Cruise appears to think that they are so incident.'^ 
But where mutual conveyances are used, the one in con- 
sideration of the other, the incidents of an exchange may 
be avoided and the objects retained, but in such cases the 
Word ^^ exchange" need not and should not be used. 

6. A partition is, when two or more joint-tenants, co- «• Partition, 
parceners, or tenants in common, agree to divide the lands [ 324 ] 
so held among them in severalty, each taking a distinct 

part. Here, as in some instances, there is a unity of 
interest, and in all a unity of possession, it is necessary 
that they all mutually convey and assure to each other 
the several estates, which they are to take and enjoy 
separately. By the common law, coparceners, being com - 
pellable to make partition, might have made it by parol 
only ; but joint-tenants and tenants in common must have 
done it by deed : and in the cases of tenants in common 
and coparceners the conveyance must have been perfected 
by livery of seisin ; * although in the case of joint- tenants, 
livery of seisin was unnecessary.^ And the statutes of 31 
Hen. VIII. c. 1, and 32 Hen. VIII. c. 32, made no altera- 
tion in these points. But the statute of frauds, 20 Car. 
II. c. 3, hath now abolished this distinction, and made 
a deed or writing in all cases necessary. 

These are the several species of primary^ or original The deii. 
conveyances. Those which remain are of the secondary, anew a?e^*^* 
or derivative sort ; which presuppose some other convey- 
ance precedent, and only serve to enlarge, confirm, alter, 
restrain, restore, or transfer the interest granted by such 
original conveyance: as, 

7. Releases ; which are a discharge or conveyance of a ;n Reieasti. 
man's right in lands or tenements, to another that hath 

some vested estate in the lands." The words generally 



w 4 Cru.Dig.140; and seeMr.Park- « Litt. s. 250 ; Co. Litt 169. 

ea's note on exchanges, 4 Byth. 138; y Co. Litt. 200 b. 

to which, for further information as z 2 Prest. Cony. 214. 
to exchanges, the reader is referred. 

Q 
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used therein are ^^ remised^ rdeased^ and for ever quit- 
i.Ennre by claimed:*" and these releases may enure either, 1. By 

SlginJ tiJe way of enlarging an estate, or enlarger Vestate : as, if 

****'*'. there be tenant for life or years, remainder to another in 

fee, and he in remainder releases all his right to the par- 
ticular tenant and his heirs, this gives him the estate in 
fee.** But in this case the release.e must have a vested 
estate, giving a present or future right of enjoyment for 
the release to work upon ; for if there be lessee for years, 
and before he enters and is in possession, the lessor re- 
leases to him all his right in the reversion, such release is 
2. Passing void for waut of possession in the releasee.*^ 2. By way 

ati estate. ^£ passing au estate, or milter l^ estate : as when one of 
two coparceners releaseth all her right to the other, this 

[ 325 ] passeth the fee-simple of the whole .^ And in both these 
case^ there must be a privity of estate between the re- 
leasor and the releasee ;® that is, one of their estates must 
be so related to the other, as to make but one and the 
3 Passing ^ame estate in law. 3. By way of passing a right, or 

»Hght. mitter le droit: as if a man be disseised, and releaseth to 
his disseisor all his right ; hereby the disseisor acquires a 
new right, which changes the quality of his estate, and 
renders that lawful which before was tortious or wrong- 

4. Extiii- f^-^ ^' By way of extinguishment; as if my tenant for 
gnisbmeot. jjfg makcs a lease to A. for life, remainder to B. and his 

heirs, and 1 release to A. : this extinguishes my right to 
the reversion, and shall enure to the advantage of B/s re- 

5. Entry & niaiudcr as- well as of A.'s particular estate.^ 5. Byway 
ftuffmeut. Qf entry and feoff/pent : as if there be two joint disseisors, 

and the disseisee releases to one of them, he shall be sole 
seised, and shall keep out his former companion ; which is 
the same in effect as if the disseisee had entered, and 
thereby put an end to the disseisin, and afterwards had 
enfeoffed one of the disseisors in fee.*^ And hereupon we 
may observe, that when a man has in himself the pos- 
session of lands, he must at the common law convey the 
freehold by feoflfment and livery ; which makes a notoriety 

a Litt. s. 445. e Ibid, 272. 273. 

b Ibid, 8. 465. f Litt* s. 466*. 

c Ibid. s. 459. g Ibid. s. 470. 

4 Co. Litt. 273. h Co. Litt. 278. 
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in the country: but if a man has only a right or a future 
interest, he may convey that right or interest by a mere 
release to him that is in possession of the land: for the 
occupancy of the releasee is a matter of sufficient notoriety 
already. 

8. A amfirmation is of a nature nearly alUed to a re- %. coniir. 
lease. Sir Edward Coke defines it* to be a conveyance of °**'*'*"' 
an estate ot right in esse, whereby a voidable estate is made 

sure and unavoidable, or whereby a particular estate is en- 
creased: and the words of making it are these, "have 
given, granted, ratified, approved, and confirmed/'^ An 
instance of the first branch of the definition is, if tenant 
for life leaseth for forty years, and dieth during that term; 
here the lease for years is voidable by him in reversion: 
yet, if he hath confirmed tiae estate of the lessee for years, [ 326 ] 
before the death of tenant for life, it is no longer voidable 
but sure.* The latter branch, or that which tends to the 
increase of a particular estate, is the same in all respects 
with that species of release, which operates by way of en- 
largement. 

9. A surrender, sursumredditio, or rendering up, is of g, surrcwier, 
a nature directly opposite to a release; for, as that operates 

by the greater estate's descending upon the less, a sur- 
render is the falling of a less estate into a greater. It is 
defined,"* a yielding up of an estate for life or years to him 
that hath the immediate reversion or remainder, wherein 
the particular estate may merge or drown, by mutual agree* 
ment between them. It is usually done by these words, 
" hath surrendered, granted, and yielded up :" but thes© 
words'* Bie not essential to a surrender. The surrenderor 
must be in possession;® and the surrenderee must have 
a higher estate, in which the estate surrendered may 
merge: therefore tenant for life cannot surrender to him 
in remainder of years,P although, as we have seen,* one 
term of years may merge in another. In a surrender 
there is no occasion for livery of seisin;' for there is a pri- 

i 1 Inst. 295. o Co. Litt. 338. 

k Utt. 8. 515, 531. P Perk. s. 589. 

I Litt. 8. 516. 4 .^te, p. 108$ 5 Co. 11; 2Prea^ 

« Co. Litt. 337. Conv. 138. 

B 1 Wtts. 127 ; Cro. Jac. 169. ' Co. Litt. 50. 

q2 
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vity of estate between the surrenderor and the surrenderee; 
the one's particular estate and the other's remainder are 
one and the same estate; and livery having been once 
made at the creation of it^ there is no necessity for having 
it afterwards. And, for the same reason, no livery is re* 
quired on a release or confirmation in fee to tenant for 
years or at will, though a freehold thereby passes : since 
the reversion of the releasor, or confirmor, and the particular 
estate of the releasee or confirmee are one and the same es- 
tate: and where there is already a possession, derived from 
such a privity of estate, any farther delivery of possession 
would be vain and nugatory." 
10. Assign- 10. An assignment is properly a transfer, or making 
over to another, of the interest one has in any estate; but 
it is usually applied to disposition of chattels real and 
personal estate. And it differs from a lease only in this: 
[ 327 1 that by a lease one grants an interest less than his own, 
reser^ring to himself a reversion; in assignments, he parts 
with the whole property. 
Defeazauce. II . A defeuzance is a collateral deed, made at the same 
time with a feoffment or other deed, containing certain 
conditions upon the performance of which the estate there 
created or the other deed, may be defeated or totally un* 
done.* It is now very seldom used in conveyancing, ex- 
cept in reviving the condition of a lease, 
jj ^^^ II. There yet remain to be spoken of the conveyances 

raunj under ^^^^^ ^^^® their forcc and operation by virtue of the sta- 
uwi!*'"'*"' tute of uses, and these are now much more frequently 
used than any we have hitherto mentioned, which are nearly 
superseded in practice. The principal conveyances under 
the statute of uses are, 
r 337 ] 12. A twelfth species of conveyance, called a covenant 
12. Cove to stand seised to icsesy by which a man seised of lands^ 
seised. covcuauts, in Consideration of blood or marriage with one 
of the covenantor's blood,** that he will stand seised of the 
same to the use of his child, wife, or kinsman for life, in 
tail or in fee, and although an existing estate for years 
cannot be transferred by a covenant to stand seised, yet a 
new estate for years may be created by this assurance J 

• Litt. 8. 460. u Com. Dig. Covenant, G. 3, 

t From the French ** de/aire,'* v See 3 Bytb. Cony, 52 b. 
" defectum," " reddle." 
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Under this assurance there is no transmutation of posses-^ 
sion, but the statute executes at once the estate ; for the 
party intending to be benefited^ having thus acquired the 
use, is thereby put into possession of the legal estate,'' with- 
out ever seeing it, by a kind of parliamentary magic. But 
this conveyance can only operate when made upon such 
weighty and interesting considerations as those of blood or 
marriage; and for this reason this assurance is now almost 
entirely out of iise in this country, because as no use can 
be declared on it, except on these considerations,* it is dis- 
qualified for effecting most of the usual purposes of a con- 
veyance. A covenant to stand seised is what is called an 
innocent conveyance, and passes no interest but that which 
the covenantor can lawfully transfer. Contingent remaind- 
ers, therefore, cannot be destroyed by it, nor will it dis- 
continue an estate tail.y 

13. A thirteenth species of conveyance introduced by [ 338 ] 
this statute is that by bargain and sale of lands, which is J^tSe!^^ 
a kind of real contract, whereby the bargainor for some 
pecuniary consideration, (for this is essential) bargains 
and sells, that is, contracts to convey the land to the bar- 
gainee, and becomes by such a bargain a trustee for or 
seised to the use of the bargainee; and then the statute of 
uses completes the purchase,* or as it hath been well ex- 
pressed,** the bargain first vests the use, and then the sta- 
tute vests the possession. But as it was foreseen that 
conveyances thus made would want all those benefits of 
notoriety which the old common law assurances were cal« 
culated to give, to prevent therefore clandestine convey- 
ances of freeholds, it was enacted in the same session of 
parliament by statute 27 H. 8, c. 16, that such bargains 
and sales should not enure to pass a freehold, imless the 
same be made by indenture, and enrolled within six 
months in one of the Courts of Westminster Hall, or with 
the ctisios rotulorum of the county.^ Clandestine bargains 
and sales of chattel interests or leases for years, were 

^ Bacon, Uge of the Law, 151. b Cro. Jac. 697 ; Barker y, Keate, 

X Tyrrelts case, Dy. 155. 2 Mod. 252. 

y Gilb. Us. 140 ; Seymour's case, c There is a similar act, (10 Car, 

10 Rep. 95 ; 1 Alk. 2. 2, c. 1, s. 18) as to Ireland, 
a Bacon 150. 
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thought not worth regarding, as such interests were very 
precarious till about six years brfore, which also occasioned 
them to be overlooked in framing the statute of uses ; and 
therefore such bargsuns and sales are not directed to be 
enrolled. A bargain and sale is also what is termed an 
inAoeeat conveyanee, and operates only on what the 
grantor may lawfully convey. It will not therefore create a 
forfeiture^ or destroy contiii^nt remainders dependent upon 
a particular estate.^ Uses uader the statute cannot be de- 
clared cm the seisin of the bargsunee 5 they will be trusts, 
recognized only in courts of equity. From this circum- 
stanee^ together with the publicity and trouble occasioned, 
by the necessity of the enrolment^ a bargain and sale is 
now rarely adopted^ and it has been almost entirely super- 
seded by^ 
[339] 14. A fourteenth species of conveyance, vfa. hy lease 
qmd release ; first invented by seijeant Moore, soon after 
the statute of uses, and now tlie most common of anj, aad« 
therefore not to be shaken ;. though very great lawyers (as, 
particularly Mr. Noy„ attorney-general to Charles 1.) have 
formiedy (k>ubted it» validity.® It is thus contrLved. A. 
lease, or rather barg^iin and sale, upon some pecuniary 
consideration, for one year, is- made by the. tenant of the 
freehold to the lessee or bargainee. Now this, without any. 
enrolment, makea the bargainor stand seised to the use ^ 
the bargainee^ and vests in the bargainee the use of the 
term for a year ; and then the statute immediately annexes, 
the possession^ He therefore having thu» a vested interest 
in the lands^ is capable of receiving, a release of the free- 
hold and reversion.; which we have seen before, must be 
made to a person havmg a, vested interest ; and, according- 
ly, the next day^ a i^elease is granted to him/ This is held 
to supply the place of livery of seisin : and so a convey^mce 
by lease amd release is said to amount to a feofFment.s 

En conveying real property, whether corporeal or incois- 
poceal, unless, some special purpose is to be answered, 
which requires the peculiar properties of the other assur- 
ances, the lease and release is now universally adopted. This 

b See mue, p. lO^. e 2 Mod. 252. 

« Gilb. Us. 102. f See Appeoto, No. II. s. 1, 2; 

d Gilb. Us. 102, Fearnc, 472, rth f Co. Litt. 270 5 Cjro. Jao^ 604.. 
edit. 
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mode of conveyance is to be preferred to a feoflfment, as it 
requireiS no additional ceremony, such as livery of Seisin, 
to complete it ; and to a bargain and sale or covenant to 
stand seised, as it is more capable of carrying into ieflfect 
the usual intentions of the parties, as uses can be declared 
of the seisin of the releasee, but not of that of the bargainee 
or covenantee : and in the conveyance of incorporeal here- 
ditaments, it is generally more convenient than a grant, as 
all doubt as to the insertion of the word ^^ grant'' is thereby 
avoided. 

Whatever may be conveyed to uses, may be conveyed 
by lease and release. Therefore any incorporeal heredita- 
ments in esscy and which savours of the realty, may be 
conveyed by it.^ But it would be an improper con- 
veyance for a personal annuity, or any other mere person- 
alty, as in this case an assignment should be employed. 
Remainders and reversions are now very generally con- 
veyed by this assurance, as it will obviate the necessity of 
proving that the particular estate was in existence at the 
time of the conveyance, which would be necessary if a 
grant were employed ; although some practitioners endea- 
vour to avoid this difficulty by endorsing on the grant the 
fact of the existence of the particular tenant. But a con- 
tingent remainder cannot be the subject of a lease and re- 
lease, as there can be no seisin of it,* 

15. To these assurances may be added deeds to lead or i5. Deeds 
declare the uses of other more direct conveyances, as feoff- declare nsei, 
ments, fines, and recoveries ; of which we shall speak in 

the next chapter : and, 

16. Deeds of ret^ocation of uses : hinted at in a former i«. Deeds of 
page,^ and founded in a previous power, reserved at the uses, 
raising of the uses,* to revoke such as were then declared ; 

and to appoint others in their stead, which is incident to 
the power of revocation." And this may suffice for a spe- 
cimen of conveyances founded upon the statute of uses ; 
and will finish our observations upon such deeds as serve 
to transfer real property. 

h Cro. Eliz. 166. i See Appendix, No. V. 

J Fearne Cont. Rem. 366, 7th «di^. m Co. Litt. 237 ; 2 Ch. Ca, 36 ; 

^ Page 41. 3Keb. 7. 
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r 340 1 Before we conclude*, it will not be improper to subjoin 
Deeds nsed a few remarks upon such deeds as are used not to convey^ 
lands. but to charge or incumber lands, and to discharge them 

again : of which nature are, obligations or bonds^ recog- 
nizancesy and defeazances upon them both. 
I. Bond. 1 • An obligation or bond is a deed" whereby the obligor 

obliges himself, and usually his heirs, executors, and ad- 
ministrators, to pay a certain sum of inoney to another at 
a day appointed. If this be all, the bond is called a single 
one, simplex obligatio; but there is generally a condition 
added, that if the obligor does some particular act, the 
obligation shall be void, or else shall remain in full force : 
as, payment of rent ; performance of covenants in a deed ; 
or repayment of a principal sum of money borrowed of 
the obligee, with interest, which principal sum is usually 
one-half of the penal sum specified in the bond. In case 
this condition is not performed, the bond becomes forfeited^ 
or absolute at law, and charges the obligor while living ; 
and after his death the obligation descends upon his heir 
if named, who (on defect of personal assets) is bound to 
discharge it, provided he has real assets by descent as a 
Is a charge recompense. So that it may be called, though not a direct y 
gor*s lands.' yet a Collateral, charge upon the lands. 

Obligees may now, under the stat. 11 G. 4, and 1 W. 4, c. 
47, maintain an action of debt against the heirs or devisees 
of obligors, though such heirs or devisees may have aliened 
the lands or hereditaments descended or devised to them 
before process sued out against them ; and they are answer- 
able for the bond debts of their ancestors or devisors to the 
value of the land so descended or devised. And by the 3 
& 4 W. 4, c. 104, it is enacted, that where any person shall 
die seised of any real estate, whether freehold or copy- 
hold, the same shall be assets for the payment of all his 
just debts, as well due on simple contract as on specialty, 
whatcondi- If ^^^ Condition of a bond be impossible at the time of 
Swtoid^"'" making it, or be to do a thing contrary to some rule of 
law that is merely positive, or be uncertain, or insensible, 
the condition alone is void, and the bond shall stand 
single, and unconditional : for it is the folly of the obligor 
to enter into such an obligation, from which he can never 

» See Appendix, No. IV, 
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be released. If it be to do a thing that is malum in se^ the 
obligation itself is void : for the whole is an unlawful con- 
tract, and the obligee shall take no advantage from such 
a transaction. And if the condition be possible at the 
time of making it^ and afterwards becomes impossible by 
the act of God, the act of law, or the act of the obligee [ 341 1 
himself, there the penalty of the obligation is saved : for 
no prudence or foresight of the obligor could guard against 
such a contingency.^ On the forfeiture of a bond, or its when « bond 
becoming single, the whole penalty was formerly recover- what may be 
able at law : but here the courts of equity interposed, and ^*^®^*" * 
would not permit a man to take more than in conscience 
he ought: viz, his principal, interest, and expenses, in 
case the forfeiture accrued by non-payment of money bor- 
rowed ; the damages sustained, upon non-performance of 
covenants; and the like. And the like practice having 
gained some footing in the courts of law,P the statute 4 & 5 
Ann. c. 16, at length enacted, in the same spirit of equity, 
that, in case of a bond, conditioned for the payment of 
money, the payment or tender of the principal sum due, 
with interest and costs, even though the bond be for- 
feited and a suit commenced thereon, shall be a full satis- 
faction and discharge. 

2. A recognizance is an obligation of record, which a 2. Recoj ni- 
man enters into before some court of record or magistrate **"*^** 
duly authorized,^ with condition to do some particular act j 
as to appear at the assizes, to keep the peace, to pay a 
debt, or the like. It is in most respects like another 
bond : the difference being chiefly this : that the bond is 
the creation of a fresh debt or obligation de novo, the re- 
cognizance is an acknowledgement of a former debt upon 
record; the form whereof is, ''that A. B. doth acknow- 
lege to owe to our lord the King, to the plaintiff, to C. D. 
or the like, the sum of ten pounds," with condition to be 
void on performance of the thing stipulated : in which 
case the King, the plaintiff, C. D., &c. is called the cogni- 
zee, ^^is cui cognosdtur ;*' as he that enters into the recog- 
nizance is called the cognizor, "w qui cognoscitJ* This, 
being either certified to, or taken by the oflBcer of some 

• Co. Litt. 206. 597 5 6 Mod. 11, 60, 101. 

P 2 Kcb. 553, 555 ; Salk. 596, q Bro. Abr. tit. Recognizance^ 24. 
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court, is witnessed only by the record of that court, and 
not by the party's seal : so that it is not in strict pro- 
priety a deed, though the effects of it are greater than a 
common obligation ; being allowed a priority in point of 
payment, and binding the lands of the cognizor, from the 
time of enrolment on record.* There are also other re- 
cognizances, of a private kind, in nattare of a statute staple^ 
by virtue of the statute 23 Hen. VIII, c. 6, which have 
been already explained/ and shewn to be a charge upon 
real property. 

3. A defeazance, on a bond, or recognizance, or judg- 
ment recovered, is a condition which, when performed, 
defeats or undoes it, in the same manner as a defeazance 
of an estate before mentioned. It differs only from the 
common condition of a bond, in that the one is always 
inserted in the deed or bond itself, the othier is made be- 
tween the same parties by a separate, and frequently a 
subsequent deed.^ This, like the condition of a bond, 
when performed, discharges and disincumbers the estate 
of the obligor. 

These are the principal species of deeds or matter rn- 
/mmV, by which estates may be either conveyed, or at least 
affected. Among which the conveyances to uses are by 
much the most frequent of any ; though in these there is 
certainly one palpable defect, the want of sufficient noto^ 
riety : so that purchasers or creditors cannot know with 
any absolute certainty, what the estate, and the title to it, 
in reality are, upon which they are to lay out or to lend 
their money. In the ancient feodal method of conveyance 
(by giving corporal seisin of the lands) this notoriety was 
in some measure answered; but all the advantages result- 
ing from thence are now totally defeated by the itatro- 
duction of death-bed devises and secret conveyances : and 
there has never been yet any sufiGicient guard provided 
against fraudulent charges and incumbrances ; since the 
disuse of the old Saxon custom of transacting all convey- 
ances at the county court, and entiering a. memorial of them 
in the chartulary or leger-book of some adjacent monas- 



' Stat. 29 Car. 11^ c. 3. See page 



90. 



t See page 90. 

« Co*^Litt. 237 ; 2 Sand. 47. 
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tery f and the faUure of the general register established by 
King Richard the First, for the Starrs or mortgages made 
to Jews, in the capitula de Judacis, of which Hoveden has [ 343 ] 
preserved a copy. How far the establishment of a like 
general register, for deeds, and wills, and other acts affect- 
ing real property, would remedy this inconvenience, de 
serves to be well considered. In Scotland every act and 
event, regarding the transmission of property, is regularly 
entered on record.^ And some of our own provincial 
divisions, particularly the extended county of York, and 
the populous county of Middlesex, have prevailed with 
the legislature* to erect such registers in their several dis- 
tricts. But, however plausible these provisions may ap* 
pear in theory, it hath been doubted by very competent 
judges, whether more disputes have not arisen in those 
counties by the inattention and omissions of parties, than 
prevented by the use of registers. The establishment of a 
general registry for all deeds relating to real property has 
however been recommended by the Real Property Com- 
missioners in their second report ; and a bill, founded on 
their recommendation, has been several times introduced 
into parliament, but never hitherto with success. 

* Hiekes IHstertat, epUUlar. 9. ^c Stat. 3 & 3 Ann, c. 4 ; 6 Ann» 

w Dalrymple onFeodal Property, c 35 ; 7 Ann, c. 20; 8 Geo* 2 , c. 
262, &c. ' 6. 
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CHAPTER THE NINTH. 
OF ALIENATION by MATTER of RECORD. 

Assanincei AssiTRANCEs hy matter of Tccord vltq such as do not en* 
record" what tircly depend on the act or consent of the parties them- 
* *^ *'^** selves : but the sanction of a court of record is called in to 
substantiate^ preserve, and be a perpetual testimony of the 
transfer of property from one man to another ; * or of its 
establishment, when already transferred. Of this nature 
are, 1. Private acts of parliament. 2. The King's grants. 
3. Fines. 4. Common rocoveries. Which last two as- 
surances have been recently abolished. 
1. Private '• Private acfeq/*/>ar/ta»iew^ are, especially of late years, 

j»ct» of Par. become a very common mode of assurance. For it may 
sometimes happen, that by the ingenuity of some, and the 
blunders of other practitioners, an estate is most grievously 
entangled by a multitude of contingent remainders, result- 
ing trusts, springing uses, executory devises, and the like 
artificial contrivances ; (a confusion unknown to the sim- 
ple conveyances of the common law) so that it is out of 
the power of either the courts of law or equity to relieve 
objecu the owner. Or, it may sometimes happen, that by the 
ed"by ithS!'" strictncss or omissions of family settlements, the tenant 
of the estate is abridged of some reasonable power, (as 
letting leases, making a jointure for a wife, or the like) 
which power cannot be given him by the ordinary judges 
either in common law or equity. Or it may be necessary, 
in settling an estate, to secure it against the claims of in- 
fants or other persons under legal disabilities; who are 
not bound by any judgments or decrees of the ordinary 
courts of justice. In these, or other cases of the like kind, 
r 345 1 the transcendent power of parliament is called in, to cut 
the Gordian knot ; and by a particular law, enacted for 
this very purpose, to unfetter an estate ; to give its tenant 
reasonable powers ; to enable him to raise money for the 
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payment of necessary repairs, or to assure it to a pur- 
chaser, against the remote or latent claims of infants or 
disabled persons, by settling a proper equivalent in pro* 
portion to the interest so barred. This practice was car* 
ried to a great length in the year succeeding the Restora- 
tion ; by setting aside many conveyances alleged to have 
been made by constraint, or in order to screen the estates 
from being forfeited during the usurpation. And at last it 
proceeded so far, that, as the noble historian expresses it," 
every man had raised an equity in his own imagination, 
that he thought was intitled to prevail against any descent, 
testament, or act of law, and to find relief in parliament : 
which occasioned the king at the close of the session to 
remark,^ that the good old rules of law are the best secu- 
rity ; and to wish, that men might not have too much cause 
to fear, that the settlements which they make of their 
estates shall be too easily unsettled when they are dead, 
by the power of parliament. 

Acts of this kind are however at present caitied on, in Private acti 
both houses, with great deliberation and caution ; particu- in with can- 
larly in the House of Lords they are usually referred to two 
judges to examine and report the facts alleged, and to settle 
all technical forms. Nothing also is done without the con- 
sent, expressly given, of all parties in being and capable of 
consent, that have the remotest interest in the matter ; 
unless such consent shall appear to be perversely and with- 
out any reason withheld. And, as was before hinted, an 
equivalent in money or other estate is usually settled upon 
infants, or persons not in esse, or not of capacity to act 
for themselves, who are to be concluded by this act. And 
a general saving is constantly added, at the close of the 
bill, of the right and interest of all persons whatsoever; 
except those whose consent is so given or purchased, and 
who are therein particularly named : though it hath been 
holden, that, even if such saving be omitted, the act shall 
bind none but the parties.* 

A law, thus made, though it binds all parties to the bill, r 345 -1 
is yet looked upon rather as a private conveyance, than as Are looked 
the solemn act of the legislature. It is not therefore al- w^ancesf*"" 

» Lord Clar. Contin. 162. ^ Ibid, 163. « Co. 138 ; Godb. 171. 



238 OV AXIENATION BV MATTER OF RSCORD. [BoOK Vf . 

lowed to be a public^ but a mere private statute ; it is not 
printed or published among the other laws of the session ; 
it hath been relieved against^ when obtained upon fraudu- 
lent suggestions ;^ it hath been bolden to be void^ if con- 
trary to law and reason 5® and no judge or jury is bound 
to take notice of it^ unless the same be specially set forth 
and pleaded to them. It remaaas however enroUed among 
the public records of the nation, to be for ever preserved 
as a perpetual testimony of the conveyance or assurance 
so made or established. 

I [.The kiDg'i II. The king' if grants are also matter of public record. 

*'*"'*' por, as St. Gcrmyn says/ the king's eiLcellency is so high 
in the law, that no freehold may be given to the king, nor 
derived from him, but by matter of record. And to this 
end a variety of offices are erected, communicating in a re- 
gular subordination one with another, through which all 
the king's grants must pass, and be transcribed, and en- 
rolled : that the same may be narrowly inspected by his 
officers, who will inform him if anything contained therein 
is improper, or unlawful to be grsmted. These grants, 
whether of lands, honours, liberties, franchises, or ought 
besides, are contained in charters, or letters patent, that 
is, open letters, literae patentee : so called because they 
are not sealed up, but exposed to open view, with the great 
seal pendent at the bottom ; and are usually directed or 
addressed by the king to all his subjects at large. And 
therein they differ from certain other letters of the king, 
sealed also with his great seal, but directed to particular 
persons, and for particular purposes : which therefore, not 
being proper for public inspection, are closed up and 
sealed on the outside, and are thereupon called writs close, 
literae clausae ; and are recorded in the close-rolls, in the 
same manner as the others are in the patent-rolls. 

Must first Grants or letters patent must first pass by bill: which 

nasA hv hill M. 

is prepared by the attorney and solicitor-general, in con- 

[ 347 ] sequence of a warrant from the crown; and is then signed, 

that is, subscribed at the top, with the king's own sigti 

d Richardaon y, IlamiUon. Cane, • 4 lUp. 12. 

8, Jan. 1773 ; M'Kenzie v. Stuart. f Dr. & Stud. b. J, d. 8. 
D^m. Proc. 13 Mar. 1754. 
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manualf and sealed with his privy signet^ which is always sisned wiiu 
in the custody of the principal secretary of state ; and uuai. 
then sometimes it immediately passes under the great seal, 
in which case the patent is subscribed in these words, 
*^ per ipsum regem, by the king himself. "» Otherwise the 
course is to carry an extract of the bill to the keeper of 
ihQ privy sealywho makes out a writ or warrant thereupon 
to the Chancery ; so that the sign manual is the warrant 
to the privy seal, and the privy seal is the warrant to the 
great seal : and in this last case the patent is subscribed, 
^^ per breve de privato sigillo, by writ of privy seal/'** But 
there are some grants, which only pass through certain 
offices, as the admiralty or treasury, in consequence of a 
sign manual, without the confirmation of either the signet, 
the greaty or the privy seal. 

The manner of granting by the king does not more Different con- 
differ from that by a subject, than the construction of his I'granTby^the 
grants, when made. 1. A grant made by the king, at the private peV 
suit of the grantee, shall be taken most beneficially /or the ***"* 
king, and against the party : whereas the grant of a sub- 
ject is construed most strongly against the grantor. 
Wherefore it is usual to insert in the king's grants, that 
they are made, not at the suit of the grantee, but '^ ex 
speciali gratia, certa scientia, et mere motu regis ;" and 
then they have a more liberal construction.^ 2. A subject's 
grant shall be construed to include many things, besides 
what are expressed, if necessary for the operation of the 
grant. Therefore, in a private grant of the profits of land 
for one year, free ingress, egress, and regress, to cut and 
carry away those profits, are also inclusively granted :J and 
if a feoffment of land was made by a lord to his villein, 
this operated as a manumission;*^ for he was otherwise 
unable to hold it. But the king's grant shall not enure to 
any other intent, than that which is precisely expressed in 
the grant. As, if he grants land to an alien, it operates 
nothing ; for such grant shall not also enure to make him r q jg n 
a denizen, that so he may be capable of taking by grant.* 

S 9 Rep. 18. ^ Litt. 8.206. 

li Ibid ; 2 Inst 555. 1 Bro. Abr. tit. Patent, 62 ; Pinch. 

i Finch. L 100 ; 10 Rep. 112. L. 110. 

J Co. Litt. 56. 
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3. When it appears, from the face of the grant, that the 
king is mistaken, or deceived, either in matter of fact or 
matter of law, as in case of false suggestion, misinforma- 
tion, or misrecital of former grants ; or if his own title to 
the thing granted be different from what he supposes ; or 
if the grant be informal; or if he grants an estate contrary 
to the rules of law : in any of these cases the grant is ab- 
solutely void." For instance ; if the king grants lands to 
one and his heirs mahy this is merely void : for it shall not 
be an estate-tail, because there want words of procreation, 
to ascertain the body, out of which the heirs shall issue : 
neither is it a fee-simple, as in common grants it would 
be ; because it may reasonably be supposed, that the king 
meant to give no more than an estate tail : " the grantee is 
therefore (if any thing) nothing more than tenant at will.** 
And, to prevent deceits of the king, with regard to the 
value of the estate granted, it is particularly provided by 
the statute 1 Hen. IV. c. 6, that no grant of his shall be 
good, unless, in the grantee's petition for them, express 
mention be made of the real value of the lands. 

3. Fiue. III. We are next to consider what was, until very re- 

cently, a very usual species of assurance, which is also of 
record ; viz, a fine of lands and tenements. And although 
no fine has been or could be levied since the 3 1st of De- 
cember, 1833, after which time they were abolished by 
the Stat. 3 & 4 W. 4, c. 74, yet as they must occur for a 
considerable period in titles to real property, it will still 
be necessary to explain briefly, 1st, The nature of a fine; 
2. Its several kinds ; and 3, Its/or^c and effect. 

I. Tiie nature J. A fine is Sometimes said to be a feoffment of recordrP 
though it might with more accuracy be called, an acknow- 
ledgement of a feoffment on record. By which is to be 
understood, that it has at least the same force and effect 
with a feoffment, in the conveying and assuring of lands, 
though it is one of those methods of transferring estates 
of freehold by the common law, in which livery of seisin 

[ 349 ] is not necessary to be actually given ; the supposition and 
acknowledgment thereof in a court of record, however 

« Frcem. 172. Patents^ 104 ; Dyer, 270 ; Dar. 

n Finch. 101, 102. 45. 

o Bro. Abr. lit. Estates. 34, tit. P Co. Litt. 50. 
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fictitious^ inducing an equal notoriety. But, more parti- 
cularly, a fine may be described to be an amicable compo- 
sition or agreement of a suit, either actual or fictitious, by 
leave of the king or his justices ; whereby the lands in 
question became, or were acknowledged to be, the right 
of one of the parties.** In its original it was founded on 
an actual suit, commenced at law for recovery of the 
possession of land or other hereditaments ; and the pos- 
session thus gained by such composition was found to be 
so sure and eflfectual, that fictitious actions were every day 
commenced, for the sake of obtaining the same security. 
By the 18 Edw. L called modtis levandi Jines, fines were 
ordered to be levied as follows : 

1. The party to whom the land was to be conveyed or ^ «.^ ^ 
assured, commenced an action or suit at law against the J;jg,„ 
other, generally an action of covenant, by suing out a writ *J)f ,^^^2 
of pf-aecipe, called a writ of covenant : the foundation of 'J^* of j»r«- 
which was a supposed agreement or covenant, that the 

one should convey the lands to the other ; on the breach 
of which agreement the action was brought. On this writ 
there was due to the king, by ancient prerogative, a primer 
Jine, or a noble for every five marks of land sued for; that 
is, one-tenth of the annual value.^ The suit being thus 
commenced, then followed, 

Ineentia 

2. The licentia concordandi^ or leave to agree the suit, concar- 
For, as soon as the action was brought, the defendant, know- 
ing himself to be in the wrong, was supposed to make 
overtures of peace and accommodation to the plaintiff. 
Who, accepting them, but having, upon suing out the 
writ, given pledges to prosecute his suit, which he endan- 
gered if he deserted it without licence, he therefore applied 

to the court for leave to make the matter up. This leave 
was readily granted, but for it there was also another fine 
due to the king by his prerogative, which was an ancient 
revenue of the crown, and was called the hinges silver, or 
sometimes the post fincy with respect to the primer fine 
before-mentioned. And it was as much as the primer fine, 
and half as much more, or ten shillings for every &^^ 



\ Co. Litt. 120. 

R 
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marks of land : that is, three-twentieths of the supposed 
annual value. 

coMcord. 3. Next came the concord, or agreement itself, after leave 

obtained from the court, which wad usually an acknow- 
ledgment from the deforciants (or those who kept the 
other out of possession) that the lands in Question were 
the right of the complainant. And from this aclnow-* 
ledgment, or recognition of nght, the patty levying tlrt 
[ 351 ] fine was called the cognizor, and he to whom it was levied 
the cognhee. This acknowledgment mn6t have bfefen made 
either openly in the court of Common Pleas, or befdte the 
lord chief justice of that tourt 5 or etoe before oiife of the 
judges of that court, or two or more eommiftdoiiarft in tiift 
country, empowered by a special tiuthority cidted a writ 
of dedimus potestutem ; which judged and comxhissioneiH 
were bound by statute 18 Edw. I. fit. 4j to take care that 
the cognizors were of full age, sound iriemoiy, and out (rf 
prison. If there were any fenie-covefl ahiong the cogni- 
zors, she was privately examined whether she <lid it #il- 
Uligly and freely, or by compulsion of her husband. 

By these acts all the essentisd parti^ of a fine were cfbM- 
pleted : and, if the cognizor died the next moment after 
thie fine wtis acknowledged, ^ro\4ded it were stibsequent t6 
the day on which the writ was made retuhmble, stiU tit* 
fine was carried on in all its remainihg parUi : of which 
the next was. 

The note. 4. Thb note of the fihe : wMch Was only An abstract of 

the writ of covenant, and the concord ; nanung the parti^ 
the patcels of Itod, and the s^eementi This must have 
been enrolled of record in th^ proper office, by directim at 
the statufe B Heb. IV; c; 14. 

Foot. 6 . The fifth part wafe Ihe foot of the fin^, or cotifdNtei^^ 

of it : which included the M^idle nfrattef, reciting th^ ptar- 
ties, day, year^ tad ^lace, and before whbm it was ad- 
kttoWledgefd Or levied. Of thib th^re tvei<^ ind6i6tt^rl^ 
made, or engrossed, at the chitograph^r'^ 6&cte, as(d de- 
livered to the cbg&izor and the V^ognizee ; ttSiteiHy bifgiik- 
n^ig thiis, *^heKc est finoRs coneofOia^ this is the fin«l 
agreemeiA " und i^hgn reciting the whole proceeding at 
length. And v^,g i]^q fij^^ ^j^g completely levied at com- 
mon law. 
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By several statutes still more solemnities were super- stat«ii«» re- 
added^ in order to render the fine more universally public^ latingtoflnei. 
and lees liable to be levied by fraud or covin. And, first, 
by 27 Edw. I. €• 1, the note of the fine was to be openly [ 352 J 
read in the court of Common Pleas, at two several days in 
one week, and during such reading all pleas were to cease. 
By 5 Hen* IV, c« 14, and 23 Eliz. c« 3, all the proceedings 
en fines, either at the time of acknowledgment, or pre- 
tious, or subsequent thereto, were to be enrolled of record 
in the ciMilrt of Common Pleas. By 1 Uic. III. c. Jy con- 
firmed and enforced by 4 Hen* VII. c 24, the fine, after 
engrossment, was to be openly read and proclaimed in 
court (during which all pleas were to cease) sixteen times; 
w,z. four times in the term in which it was made, and four 
times in each of the three succeeding terms; which was 
reduced to once in each term by 31 Eliz. c. 2, and these 
proclamations were indorsed on the back of the record. 
It was a^ enacted by 23 Cliz. c. 3, that the cliirographer 
erf fines should every term write out a taUe of the fines 
levied in each couiMy in that term, and should affix them in 
some c^^i part of the court of Common Pleas all the next 
tarm: and should also deliver the contents of such table to 
tihe lAeriff of every county^ who should at the next assizes 
fix the same in somje'open ptace in the court, for the more 
public notoriety of the fine. 

2* Fines, thus levied are of four kinds. 1. What in s. Fioeiarc 
our law French is called a fine ^^mr cognizance de droit, ^MMre^l 
OBmeceo que iladde son done\** or, a fine upon acknowledg- "droullS^ 
ment id the right of the cognizee, as that which he hath '^^' 
of the gift of tiie oognizor. This was the best and surest 
kind <rf fine ; for thereby the deforciant, in order to keep 
his covenant with the plaintiff, of conveying to him the 
lands in question, and at the same time to avoid the for 
mality of an actual feoffment and livery, acknowledges in 
court a former feoffment, or gift in possession, to have 
been made by him to the plaintiff. This fine is therefore 
said to be a feoffment of record $ the livery, thus acknow- 
ledged in court, being equivalent to an actual livery : so 
that this assurance is rather a confession of a former con- 
veyance, than a conveyance now originally made ; for the 
deforciant, or cognizor, acknowledges, eognoscit, the right [ 353 ] 

B 2 
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• 

to be in the plaintiff, or cognizee^ as that which he hath de 
son doncy of the proper gift of himself, the cognizor. 2. A 
Fine wrctf^- fine ^^ 8ur cognizauce de droit tantum^* or, upon acknow- 
drouiaiJ ledgment of the right merely; not with the circumstance 
of a preceding ffSt from the cognizor. This was com- 
monly used to pass a reversionary interest, which is in 
the cognizor. For of such reversions there could be no 
feoffment, or donation with livery, supposed; as the pos^ 
session during the particular estate belonged to a ^rd 
person. It is worded in this manner; ^'that the cogni- 
zor acknowledges the right to be in the cognizee; and 
grants for himself and his heirs, that the reversion, after 
the particular estate determines, shall go to the cognizee. 
ll^einu ^' ^ *"® "^^ concessit'* was where the cognizor, in 
order to make an end of disputes, though he acknowledged 
no precedent right, yet granted to the cognizee an estate de 
novo J usually for life or years, by way of supposed compo- 
sition. And this might be done reserving a rent, or the 
Pine sur Kkc : for it operated as a new grant. 4. A fine, ^^sur done, 
eirenSer? ' grant j ct render,' was a double fine, comprehending the 
fine sur cognizance de droit come ceo, Sfc. and the fine sur 
concessit : and might be used to create particular limita- 
tions of estate : whereas the fine sur cognizance de droit 
come ceo, Sfc. conveyed nothing but an absolute estate, 
either of inheritance or at least of freehold. In this last 
species of fine, the cognizee, after the right was acknow- 
ledged to be in him, granted back again, or rendered to the 
cognizor, or perhaps to a stranger, some other estate in 
llgni^nce ^^^ Premises. But, in general, the first species of fine, 
de droit sur cognizance de droit come ceo. Sec. was the most used, 

e&me ceOp toe • j •• ■ 

most com. as it couvcyed a clean and absolute freehold, and save the 
cognizee a seism in law, without any actual livery ; and 
was therefore called a fine executed, whereas the others 
were but executory. The third, however, was also not un- 
frequeiitly resorted to for conveying life estates, and the 
interests of married women, and for creating terms of years 
to bind by way of estoppel their contingent or executory 
estates and interests. The second and fourth have been 
rarely used of late.* 

« See 1 Real Prop. Rep. 
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3. We are next to consider iht force and effect of a fine. a. The force 
These principally depend^ at this day^ on the common a'Siiie. 
law^ and the two statutes, 4 Hen. VII, c. 24, and 32 Hen. 
VIII, c. 36. The ancient common law, with respect to 
this point, is very forcibly declared by the statute 18 Edw. [ 354 ] 
I. in these words. *^And the reason why such solemnity 
is required in the passing of a fine, is this ; because the 
fine is so high a bar, and of so great force, and of a na- 
ture so powerful in itself, that it precludes not only those 
which are parties and privies to the fine, and their heirs, 
but all otlier persons in the world, who are of full agc», out 
of prison, of sound memory, and within the four seas, the 
day of the fine levied j unless they put in their claim on 
the foot of the fine within a year and a day." But this 
doctrine, of barring the right by non-claim, was abolished 
for a time by a statute made in 34 Edw. Ill, c. 16, which 
admitted persons to claim, and falsify a fine, at any inde- 
finite distance : whereby, as Sir Edward Coke observes, 
great contention arose, and few men were sure of their 
possessions, till the parliament held 4 Hen. VII. reformed 
that mischief, and excellently moderated between the lati- 
tude given by the statute and the rigour of the common 
law. For the statute then made, restored the doctrine 
of non-claim; but extended the time of claim. So that now, ^^^^^^^ 
by that statute, the right of all strangers whatsoever is ^^f^ ?«»• 
bound, \mless they make claim, by way of action or lawful 
entry, not within one year and a day, as by the common 
law, but within ^ve years after proclamations made : ex- 
cept feme-coverts, infants, prisoners, persons beyond the 
seas, and such as are not of whole mind 3 who have five 
years allowed to them and their heirs, after the death of 
their husbands, their attaining full age, recovering their 
liberty, returning into England, or being restored to their 
right mind. 

Doubts having arisen whether fines could, by mere im- [ 355 ] 
plication, be adjudged a suflicient bar, (which they were 
expressly declared not to be by the statute de donis) the 
statute 32 Hen. VIII. c. 36, was thereupon made ; which MHen. viii. 
removed all difficulties, by declaring that a fine levied by thatiune 
any person of full age, to whom or to whose ancestors «»»**«• 
l^md had been entailed, should be a perpetual baj to them 
and their heirs claiming by force of such entail : unless 
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the fine were levied by a woman after the death of her 
husband^ of lands which were, by the gift of him or his an- 
cestors^ assigned to her in tail for her jointure ; or mdess 
it were of lands entailed by act of parliament or letters 
patent^ and whereof the reversion belongs to the crown. 

From this view of the common law, regulated by these 
statutes, it appears, that a fine is a solemn conveyance on 
record from the cognizor to the cognizee, and that the 
persons bound by a fine are parties, privies, and strangers. 

The parties are either the cognizors, or cognizees ; and 
these are immediately concluded by the fine, and barred of 
any latent right they might have, even though under the 
legal impediment of coverture. And indeed, as this was 
almost the only act that a/ciwc covert, or married womao^ 
was permitted by law to do, (and that because a real action 
for the freehold' was pendmg and because she was privately 
examined as to her voluntary consent, which removed 
the general suspicion of compulsion by her husband) it 
was therefore the usual and almost the only safe m^thod^ 
whereby she could join in the sale, settlement, or incum- 
brance, of any estate. 

Privies to a fine are such as are any way related to the 
parties who levied the fine, and claimed under them by 
any right of Hood, or other right of representation. Sudi 
as are the heirs general of the cognizor, the issue in tail, 
since the statute of Henry the eighth, the vendee, the 
devisee, and all others who must make title by the persons 
who levied the fine. For the act of the ancestor shall bind 
the heiT, and the act of the principal his substitute, or 
such as claitoi under any conveyance made by him subse- 
quent to the fine so levied. 

Strangers to a fine are all other persons in the world, 
except only parties and privies. And these are also bound 
by a fine, unless within five years after proclamation© 
made, they interpose their claim; provided they are under 
no legal impediments, and have then a present interest in 
the estate. The impediments, as hath before been said, 
"are coverture, infancy, imprisonment, insanity, and ab- 
sence beyond *ea -. and persons who are thus incapacitated 
to profeeeute their rights had five years allowed themito p** 
in their claims after such impediments were removed. Ver- 

* H«rg. Co. Litt. 121 a, n. 
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sons also that have not a present^ but a future interest 
only, as those iu remainder or reversion, had five years 
allowed them to claim in, from the time that such right 
accrued. And if within that time they neglected to claim^ 
or (by the statute 4 Ann. c. 16), if they did not bring an 
action to try the right within one year after making such 
claim, and prosecute the same with effect, all persons 
whatsoever were barred of whatever right they might have, 
by force of the statute of non-claim. 

But, in order to make a fine of any avail at all, it is ne- fne'llf 'glhive 
cessary that the parties should have had some interest or {imuil "lie 
estate in the lands to be affected by it. Else it had been **"<*• 
possible that two strangers, by a mere confederacy, might 
without any risk have defrauded the owners by levy- 
ing fines of their lands ; for if the attempt were discovered, 
they could be no sufferers, but must have only remained 
in statu quo : whereas if a tenant for life levied a fine, it 
was an absolute forfeiture of his estate to the remainder- 
man or reversioner, if claimed in proper time. It is not 
therefore to be supposed that such tenants would frequently 
run so great a hazard; but if they did, and the claim was 
not duly made within five years after their respective terms 
expire, the estate was for ever barred by it. Yet where a 
stranger, whose presumption could not thus be punished, 
officiously interfered in an estate which in no wise be- 
longed to him, his fine was of no effect 5 and might at any [ 357 1 
time have been set aside (unless by such as are parties or 
privies thereunto) by pleading that ^* partes finis nihil 
habuerunt.'* And, even if a tenant for years, who had only 
a chattel interest, and no freehold in the land, levied a 
fine, it operated nothing, but was liable to be defeated by 
the same plea. Wherefore, when a lessee for years was 
disposed to levy a fine, it was usual for him to make a 
feoffment first, to displace the estate of the reversioner, 
and create a new freehold by dissesin ; but as we have seen • 
this effect of a feoffment is now much disputed. And thus 
much for the conveyance or assurance by fine: which not 
only, like other conveyances, bound the grantor himself, 
.and his heirs ; but also all mankind, whether concerned 
in the transfer or not, if they failed to put in their claims 
witliin the time allotted by law. 

a See ante, p. 216. 
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IV Common I V • The fourth species of assurance, hy matter of record, 
was a comrrutn recovery ; but by the stat. 3 & 4 W. 4, c. 74, 
which took efifect on the 31<t of December 1833, it is 
abolished after that time. Concerning the original of this 
assurance it was formerly observed, that common re- 
coveries were invented by the ecclesiastics to elude the 
statutes of mortmain; and afterwards encouraged by the 
jBnesse of the courts of law in 12 Edw, IV, in order to put 
an end to all fettered inheritances, and bar not only estates 
tail, but also all remainders and reversions expectant 
thereon. I am now therefore only to consider, first, the 
nature of a common recovery ; and, secondly, its force 
and effect. 
The natire of I . And, first, the nature of it j or what a common re- 
covery, covery is, or rather was, for as we have before observed, 
it is now abolished. A common recovery then was so far 
like a fine, that it was a suit or action, either actual or ficti- 
tious : and in it the lands were recovered against the tenant 
of the freehold; which recovery, being a supposed adjudi- 
cation of the right, bound all persons, and vested a free 
and absolute fee-simple in the recoveror. A recovery 
therefore being in the nature of an action at law, not im- 
mediately compromised like a fine, but carried on through 
every regular stage of proceeding, I am greatly apprehen- 
sive that its form and method will not be easily understood 
[ 358 ] .by t^^G student. However 1 shall endeavour to state its 
nature and progress, as clearly and concisely as I can; 
avoiding, as far as possible, all technical terms, and phrases 
not hitherto interpreted. 
How a re- Let US, in the first place, suppose David Edwards to be 

•iiifeied. tenant of the freehold, and desirous to suffer a common 
recovery, in order to bar all entails, remainders and rever- 
sions, and to convey the same in fee-simple to Francis 
Golding, To effect this, Golding brought an action against 
him for the lands ; and he accordingly sued out a writ, 
called a praecipe quod reddat, because thos^ were its initial 
or most operative words, when the law proceedings were 
in Latin. In this writ the demandant Golding alleged 
that the defendant Edwards (there called the tenant) had 
no legal title to the land ; but that he came into possession 
of it after one Hugh Hunt had turned the demandant out 
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of it. The subsequent proceedings were made up into a 
record or recovery roll, in which the writ and complaint of 
the demandant were first recited : whereupon the tenant 
appeared and called upon one Jacob Morland, who was 
supposed at the original purchase to have warranted the 
title to the tenant ; and thereupon he prayed that the said 
Jacob Morland might be called in to defend the title which 
he so warranted. This was called the voucher^ vocatio, 
or calling of Jacob Morland to warranty ; and Morland was 
called the vouchee. Upon this, Jacob Morland, the vou 
chee, appeared, was impleaded, and defended the title. 
Whereupon Golding, the demandant, desired leave of the 
court to imparl, or confer with the vouchee in private; 
which was (as usual) allowed him. And soon afterwards 
the demandant, Golding, returned to court, but Morland 
the vouchee disappeared or made default. Whereupon 
judgment was given for the demandant, Golding, then 
called the recoveror, to recover the lands in question 
against the tenant, Edwards, who was then the recoveree : 
and Edwards had judgment to recover of Jacob Morland [ 359 ] 
lands of equal value, in recompense for the lands so war- 
ranted by him, and then lost by his default ; which is 
agreeable to the doctrine of warranty. This was called 
the recompense, or recovery in value. But Jacob Morland 
having no lands of his own, being usually the cryer of the 
court, (who, from being frequently thus vouched, was 
called the common vouchee) it is plain that Edwards had 
only a nominal recompense for the lands so recovered 
against him by Golding ; which lands are now absolutely 
vested in the said recoveror by judgment of law, and seisin 
thereof is delivered by the sheriflF of the county. So that 
this collusive recovery operated merely in the nature of a 
conveyance in fee-simple, from Ed\^ards the tenant in tail, 
to Golding the purchaser. 

The recovery, here described, was with a single voucher Recovery was 
only ; but sometimes it was with double^ treble^ or farther Jiuwew tfe- 
voucher, as the exigency of the case might require. And **'* ''»"«**«^* 
indeed it was usual always to have a recovery with double 
voucher at the least : by first conveying an estate of free- 
hold to any indifferent person, against whom the praecipe 
was brought j and then he vouched the tenant in tail, who 
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vouched over the common vouchee. For, if a recovery 
were had immediately against a tenant in tail^ it barred only 
such estate in the premises of which he was then actually 
seised; whereas if the recovery were bad against another, 
person, and the tenant ifx tail were vouched, it barred every 
latent right and interest which he might have in the lands 
recovered. If Edwards therefore were tenant of the free- 
hold in possession, and John Barker tenant in tail in re- 
mainder, here Edwards first vouched Barker, and then 
Barker vouched Jacob Morland, the common vouchee, who 
wtiA always the last person vouched, and always made de- 
fault: whereby the demandant Golding recovered the Iwd 
against the tenant Edwiards, an.d Edwards recovered a re- 
compeiase of equal value against Barkjer the first vouchee ; 
who recovered the like against Morland the common 
vouchee, against whom such ^deal recovery in value was 
[ 360 ] always ultimately awarded. 

[ 361 ] 2. The force amd effect of cpmmon recoveries may ap- 
TiM force aud pear, from what has been said, to have been an absolute 
common re- bar uot ouly of all estates tail, but of remainders and re* 
^^^'^' versions expectant on the determination of such estates. 
So that a tenant in tail might, by this method of assur- 
TobareDUiii aucc, convcv the lands held in tail to the recoveror, his 

and remain- _. _•'.' _, ,- -ii. 1 •i^.ji 

dera. ^eirs and assigns, absolutely free and discharged of aU 

conditions and limitations in tail, and of all remainders and 
reversions. But, by statute 34 & 36 Hen. VIII, c. 20, no 
recovery had against tenant in tail of the king's gift, where- 
of the remainder or reversion remained in the king," barred 

[ 362 ] such estate-tail, or the remainder or reversion of the crown. 
And by the statute II Hen. VIL c. 20, no woman, after 
her husband's death, could puffer a recovei*y of lands set- 
tled on her by her husband, or settled on her husband and 
her by any of his ancestors. And by statute 14 Ellz. c. 
8, no tenant for life, of any sort, could suffer a recovery, 
so as to bind them in remainder or reversion. For which 
reason, if there were tenant for life, with remainder in 
tail, and other remainders over, and the tenant for life 
were desirous to suffer a valid recovery ; either he, or the 
tenant to the praecipe by him made, must have vouched 

• Co. Litt. 372 b; Hard. 409. 
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the remainder-tnan in tail, otherwise the recovery wa« 
void : but if he vouched such remainder-man^ and he ap- 
peared and vouched the common vouchee, it was then 
good ; for if a tnan were vouched and appeared and suf- 
fered the recovery to be had against the tenant to the prae^ 
dpey it was as effectual to bar the estate-tail as if he liirn- 
• self bad been the recoveree* 

In all recoveries it was necessary that the lecoveree, or m ^ecoveri.i 
tenant to the praecipe, as he was usually called, should be the pi^i^e' 
actually seised of the freehold, else the recovery was void. »»«eii sris^u 
For all actions to recover the seisin of landfi, must have iioi<iVi»«rtiiiii 
been brought against the actual tenant of the freehicHd, JuVrrdhT^r. 
^e the suit would lose its effect ; since the freehold caur IViq" k*c' 
not be recovered of him who has it not. And, though ^^'^'^^' 
these recoveries were in themselves fabulous and fictitious^ 
yet it was necessary that there be actores fabulaeypro^rly 
qualified. But the nicety thought by some modem practi- 
tioners to be requisite in conveying the legal freehold, in 
order to make a good tenant to the praecipe, was removed 
in some measure by the provisions of the statute 14 Geo. 
U. c. 20, which enacted, with a retrospect and conformity 
to the «Qciept rule of law, that though the legal freehold 
were vested in lessees, y^ those who were entitled to the 
next freehold estate in remiiindear or reversion migbt make 
a good tenant to the praecipe ; ihat tiiough the deed or 
fine which created such teaant were subsequent to the 
judgment of recovery, yet if it w«ee in the same term, the 
recovery should be valid in law : aad that, ttfcougt the re- 
covery itself did not appear to he eajyof^i^ or urere ^ot regu- 
larly entered, on record, yet the deed to imke at ^bestant ^ 
the 2>raficipe, and declare the *ises ^of the reqovejry^ sbo^dd? [ 363 ] 
after a possession of twenty years, be eufilcieut.evideijce, on 
behalf of a purchaser for valuable consddera^io^, thai such 
recovery was duly suffered. And by the stat. 3 & 4 W. 4, 3 &4 w. «. 
c. 74, s. 10, it is enacted, that no recovery shall be invalid *^' 
in consequence of the neglect to inrol, in due time, the 
bargain and sale for mafking the tenant to the praecipe, 
(provided such Tecovery would otherwise have been valid), 
nor, by s. 11, in consequence of any person in whom an 
estate at law was outstanding having omitted to make the 
tenant to the praecipe, provided the person who was the 
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owner of an estate in poftnession, not less than an estat«; for 
life in the lands, shall, within the time limited for making 
such tenant^ have conveyed such estate in possession to 
the tenant to such writ, and an estate shall be deemed to 
be an estate in possession, notwithstanding there shall be 
subsisting prior thereto any lease for lives or years, abso- 
lute or determinable, upon which a rent is reserved, or any • 
term of years upon which no rent is reserved. And this 
may suffice to give the student a general idea of common 
recoveries. 
Deeds to lead Before 1 leave the subject of fines and recoveries, I must 
dses of fines add a word concerning deeds to leculf or to declare^ the uses 
JSwIfcs. of these assurances. For if they have been levied or suf- 
fered without any good consideration, and without any 
uses declared, they, like other conveyances, would have 
enured only to the use of him who levied or suffered them. 
And if a consideration appeared yet as the most usual fine, 
^^sur cognizance de droit come ceo, Sfc.*' conveyed an ab- 
solute estate, without any limitations, to the cognizee ; and 
as common recoveries do the same to the recoveror, these 
assurances could not have been made to answer the pur- 
pose of family settlements, (wherein a variety of uses and 
designations is very often expedient) unless their force and 
effect had been subjected to the direction of other more 
complicated deeds, wherein particular uses could be more 
particularly expressed. The fine or recovery itself, like a 
power once gained in mechanics, might be applied and di- 
rected to give efficacy to an infinite variety of movements, 
in the vast and intricate machine of a voluminous family 
settlement. And, if these deeds were made previous to the 
fine or recovery, they were called deeds to lecul the uses ; 
if subsequent, deeds to declare them. As, if A. tenant in 
tail, with reversion to himself in fee, would have settled 
his estate on B. for life, remainder to C. in tail, remainder 
to D. in fee ; this was what by law he had no power of do- 
ing effectually, while his own estate-tail was in being. 
He therefore usually, after making the settlement pro- 
posed, covenanted to levy a fine (or, if there were any in- 
termediate remainders, to suffer a recovery) to E., and 
directed that the same should enure to the uses in such 
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settlement mentioned. This was a deed to leiul the uses 
of the fine or recovery ; and the fine when levied, or re- 
covery when suffered, enured to the uses so specified and 
no other. For though £., the cognizee or recoveror, had a 
fee-simple vfested in himself by the fine or recovery 5 yet^, [ 364 ] 
by the operation of this deed, he became a mere instru- 
ment or conduit-pipe, seised only to the use of B., C, and 
D., in successive order : which use was executed immedi- 
ately by force of the statute of uses* Or, if a fine or re- 
covery were had without any previous settlement, and a 
deed were afterwards made between the parties, declaring 
the uses to which the same should be applied, this would 
have been equally good, as if it had been expressly levied 
or suffered in consequence of a deed directing its operation 
to those particular uses. For by statute 4 & 5 Ann. c. 
16, indentures to declare the uses of fines and recoveries, 
made after the fines and recoveries had and suffered, 
should be good and effectual in law, and the fine and re- 
covery should enure to such uses, and be esteemed to be 
only in trust, notwithstanding any doubts that had arisen 
on the statute of frauds, 29 Car. II. c. 3, to the contrary. 

Where the description of the names of the parties or of Amendmeiii 
the premises comprised in a fine did not accord with the recoveries. 
deed leading or declaring the uses of fines and recoveries, 
the Court of Common Pleas, on an application for that 
purpose, would allow the record of the fine or recovery to 
be amended ;** but by the 3 & 4 W. 4, c. 74, the necessity 
for an application of this nature is dispensed with, it being 
enacted (ss. 7 & ^)9 that when it is apparent from the deed 
declaring the uses of a fine, or for making the tenant to 
the praecipe for suffering a recovery, that there is in the 
record of the fine or recovery any misdescription of this 
nature, the fine or recovery shall be as valid as the same 
would have been if there had been no such error or mis- 
description. But the jurisdiction of the Court of Com- 
mon Fleas to amend a fine or recovery in any other case 
is preserved by s. 9. 



• Tregare ▼. Gtm^i, Pig. 218 ; Fbtter v. BaOiHgtan^ Barnes, 216 { 
5 Cru. Dig. 143. 
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Fines Md Having thus given a pretty full account of these fictitt- 

t^tMbj OUB assurances called fines and recoveries, which were in 
S^cfrt/ ^* constant use down to the end of the year 1833, when they 
were abolished by the 3 & 4 W. 4, c. 74, ». 2/ we now 
propose to give the chief particulars reIating*to the asau- 
rance which is substituted by that statute in their place. 
But I shall first mention the guard which the legislature 
in removing these restrictions, has thrown roimd the alie- 
nation of property ; for it is to be remembered, that al^ 
though most of the rules relating to fines and recoveries 
were purely technical, and in this liable to objection, yet 
Bendittor that great practical benefits residted from them. They 
ra?T^et gave parents the means of checddi^ the improvidence of 
tten^^ their children in their dealkigs with thdr property, ami 
facilitated advantageous family arrangements. In alter* 
ing the law, therefore, it was proper to pceserve its bene- 
fits, and for thib purpose, although the concurrence of the 
person having the immediate estate of freehold is dispensed 
with as seised of that estate, yet instead of such concur- 
rence^ where a benefical estate either for life or years de- 
terminable cm lives, or of any greater estate, not being a 
lease on which rent shall be reserved^ shaU be limited 
prior to the estate tail intended to be barred, any disposi- 
tion by the tenant in tail shiaU be made with the ccmcur- 
tenee of the person to whom such prior estate shall have 
Protector of bccn limited.^ This person is called the protector of the 
meat. settlement, and we shall proceed to specify who is to be 

considered as such^ 
Who sbftii he Whenever there shall be a tenant m tail, and there shall 
'"^ be subsisting in the same lands^ under the same settle- 

mtot, any estate for years determinable on the dropping of 
a life or Uves, or any greater estate (not being an estate 
for years) prior to the estate tail, then such owner of the 
prior estate^ or the first of such estates if more than one, 
shall be the protector <^ the settlement (3 & 4 W. 4^ c. 
74}, Si 23) J and wh^fe two or more persoiM shall be owners 
under a settlement of the prior estate, each of them shall be 

▼ " £zc«pt where parties intending dedimut, or any other writ, in the 

to \flty a fine o^ common recovery, regular proceedings of such fine or 

shall on or. before the 31st day of De- recbvefy," s. 2. 

cember, 1833, have sued out a writ of v*' See First Real Prop. Rep. 
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the sole protector as to his share (s. 23). Where a mar- 
ried woman would if single be the protector, in respect of 
a prior estate which is not settled to her separate use, she 
and her husband shall in respect of such estate be the pro- 
tectol*, but if subh prior estate shall have been settled to 
her separate use, then she alone shall be the protector 
(s. 24). But no tenant in dower, heir, executor, admini- 
stnitor, or bare trustel^, shall be the protector (s. 27) ; and 
there iire some other special c^es of protectorship pro- 
tided for by the act, which need not be here particularly 
mentioned. 

Any person entailing lands tnay in the settlement ap- Power to ap- 
point any number of persons in esse, not exceeding three, {Jj"*'"**^' 
not being aliens, the protector of the settlement in lieu of 
tiie person who would have been the protector, if a clause 
of this nature had hot beeh inserted (s. 32). And when 
the protector shall be a lunatic, or person of unsound 
mind, the Lord Chantellor, or where a traitor or felon, 
the Court of Chancery, shall be the protector (s. 33). 

Where there is a jfirotector of ^ settlement, his consent c«uc»tor 
is requiste to enable an actiial tenant in tail to create a llSH^f 
larger estate than a basis fee' (is. 34) $ and where an estate mtt^rbM^' 
tail shall have beeh cohterted into a base fee, the consent ■»**»*^"' 
of the jprotet^tbif shall be requisite to enable the ownef 
thereof to aot|uire the fee undet the act (s. 35) ; and tiie 
pircAebter in exet'c^tsing his pbwer of cohsent is to be under 
na control whiateVer (s» 36) * 

We have now to consider the assurance which is sub- TheMsnr. 
stituted by the late act for the fine or recovery. By s. 40, tStedTu Vt«a 
il is enaeted that every tehaht in tsdl m^y ^ftett a dispo^ r«covertes. 
sition under the act by any of the assuraiiceis (not being a 
will) by which such tenant in tail could have made the 
dispoisition if he had been a tenant in fee-simple. It miiy 
therefore be a feoffinent, a bargiain and sale, or le^se and 
release, or if the estate tail be not m possession, a grant; 
* but for the reasons already given, a lease and release is 
in general to be preferred in all cases to any other .^ But 



X As to a base fee, see ante, p. 49. pp. 211, 217, 229, 230, and Appen- 
y As to these assurances, see ante, diz, I, II, III, V. 
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every such assurance by a tenant in tail, except a lease not 
exceeding twenty-one years at a rack-rent, or not less 
than five-sixth parts of a rack-rent, shall be inoperative 
unless enrolled in Chancery within six calendar months 
of the execution thereof (s. 41) ; but when enrolled it takes 
effect from the execution, as if enrolment had not been 
required (s. 74). And the consent of the protector, if 
Content of there be one, must be given either by the same assurance, 
hoT umiV ^^ '^y ^ distinct deed (s. 42) ; and if by a distinct deed, it is 
b« civen. ^ |j^ considered unqualified unless the assurance be re- 
ferred to (s. 43) ; and once given, the protector cannot re- 
voke his consent (s. 44). Where a married woman, as in 
the case before adverted to, is protector, she may consent 
as a feme sole (s. 45), and the consent of a protector by a 
distinct deed is void, unless enrolled with or before the 
assurance (s. 46). Courts of Equity are excluded from 
giving any effect to dispositions by tenants in tail or con- 
sents of protectors of settlements, which in coiurts of law 
would not be effectual (s. 47); and when the Lord Chancel- 
lor is protector, he shall have power to consent to a dispo- 
sition by a tenant in tail, and to make such orders as shall 
be thought necessary, and if any other person is joint pro- 
tector the disposition shall not be valid without the con- 
sent of such person (s. 48) ; and the order of the Lord 
Chancellor is to be evidence of his consent fs. 49). 

Here we may close our account of this important act, 
which has abolished a mass of legal fiction, and intro- 
duced a substitute which, preserving all the benefits of the 
old assurances, is admirable for its simplicity, and well 
adapted to the present state of society, and which has 
answered the ends for which it was designed.' 

X This statute has several impor- p. 194]— the enabling a married wo- 

tant objects besides the abolition of man to convey her estates and rights 

fines and recoveries, as the enabling in real property (see ante, p. 199) — 

a bankrupt tenant in tail to bar the and the conveyance of estates tail in 

estate tail and remainders, (see antCy copyholds, w^epott, y. 257. 
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CHAPTER THE TENTH. 

[365] 
OF ALIENATION by SPECIAL CUSTOM. ^ 

Wb are next to consider assurances by special custom, AMnmncet 
obtaining only in particular places, and relative only to a JJsJJm ! ^ 
particular species of real property, 'iliis therefore is a rheyare**con- 
very narrow title ; being confined to copyhold lands, and *"*** 
such customary estates as are holden in ancient demesne, 
or in manors of a similar nature : which, being of a very 
peculiar kind, and originally no more than tenancies in 
pure or privileged villenage, were never alienable by deed ; 
for as that might tend to defeat the lord of his signiory, it 
is therefore a forfeiture of a copyhold." Nor are copyholds 
strictly transferrable by matter of record, eren in the king's 
courts, but only in the court baron of the lord. The method 
of doing this is generally by surrender; though in some 
manors, by special custom, recoveries might have been 
suffered of copyholds :** but these diflFered in nothing ma- 
terial from recoveries of free land, save only that they 
were not suffered in the king's courts, but in the court 
baron of the manor ; and they are now altogether abolished 
by the statute 3 & 4 W. 4, c. 74, which we have already 
fully considered.*^ But copyholds may now be recovered 
by ejectment in the king's courts.* 

Surrender, sursiimredditioy is the yielding up of the es- surrendei. 
tate by the tenant into the hands of the lord, for such pur- 
poses as in the surrender are expressed. As, it may be, 
to the use and behoof of A. and his heirs ; to the use of 
his own will ; and the like. The process, in most manors^ 
is, that the tenant comes to the steward, either in court [ 366 ] 
or out of court, even without a special custom,® or else 
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to two customary tenants of the same manor^ provided 
there be also a custom to warrant it; and there by delivering 
up a rod, a glove, or other symbol, as the custom directs, 
resigns into the hands of the lord, by the hands and ac- 
ceptance of his said steward, or of the said two tenants, 
all his interest and title to the estate ; in trust to be again 
granted out by the lord, to such persons and for such uses 
as are named in the surrender, and the custom of the ma- 
nor will warrant. If the surrender be made out of court, 
then, at the next or some subsequent court, the jury or 
homage must present and find it upon their oaths ; which 
presentment is an information to the lord or his steward of 
what has been transacted out of court. Immediately upon 
such surrender in court, or upon presentment of a sur- 
render made out of court, the lord, by his steward, grants 
the same land again to cestuy que tise^ (who is sometimes, 
■ though rather improperly, called the surrenderee) to hold 

by the ancient rents and customary services ; and there- 
upon admits him tenant to the copyhold, according to the 
form and effect of the surrender, which must be exactly 
pursued. And this is done by delivering up to the new 
tenant the rod, or glove, or the like, in the name, and as 
the symbol, of corporal seisin of the lands and tenements. 
Upon which admission he pays a fine to the lord according 
to the custom of the manor, and takes the oath of fealty. 
This method of conveyance is so essential to the nature 
of a copyhold estate, that it cannot properly be transferred 
by any other assurance. No feofiFment or grant has any 
operation thereupon. If I would exchange a copyhold 
estate with another, I cannot do it by an ordinary deed of 
exchange at the common law ; but we must surrender to 
each other's use, and the lord will admit us accordingly. 
If I would devise a copyhold, I must until lately have sur- 
rendered it to the use of my last will and testament ; and 
in my will I must have declared my intentions, and have 
named a devisee, who would then be entitled to admis- 
[ 368 J sion.c But now copyhold devises are good without sur- 
render to the use of the will.* A fine or recovery had of 
copyhold lands in the King's court might indeed, if n6t 



[367] 
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duly reversed, alter the tenure of the lands, and convert 
them into frank fee/ which is defined in the old book of 
tenures*^ to be *^land pleadable at the common law :" but 
upon an action on the case, in the nature of a writ of a 
deceit J brought by the lord in the King's court, such fine 
or recovery would have been reversed, the lord would have 
i-ecovered his jurisdiction, and the lands would have been 
restored to their former state of copyhold. But as we 
have already seen* fines and recoveries are now abolished 
bythe3&4W.4, c.74. 

This statute and all its clauses, so far as the different AUenation of 
tenures will admit, are to apply to copyholds, except that lenanMn taii 
a disposition of any such lands shall be made bv surren- tuuite a & 4 
der (s. 50) 5 and if the consent of the protector^ of a set- * * 
tlement to the disposition of such lands shall be given by 
deed, such deed shall be produced to the steward, who shall 
indorse an ^.cknowledgment to that effect, and such deed 
with the indorsement shall be entered on the court rolls 
of the manor, and the indorsement shall be prima facie 
evidence that the deed was so produced (s. 51). When 
the consent of the protector of a settlement of copyholds 
is not given by deed, evidence of such consent shall be 
preserved on the court rolls (s. 52). Power is given to 
equitable tenants in tail of copyholds, to dispose of their 
lands by deed (s. 53) ; and it is further enacted, that the 
provisions of the statute relating to inrolment^ shall not ex- 
tend to copyholds (s. 64). The only mode of alienating 
copyholds, therefore, now existing is by surrender, which 
we shall proceed to consider; but it will be proper first 
to advert to assurances by matter of record of lands in 
ancient demesne. 

Lands of this tenure are within the jurisdiction of the und* in »«- 
Court of Common Pleas, and a fine or recovery levied or mewie. 
suffered of them was in force between the parties, and was 
voidable only by the lord," by writ of deceit, and the lands 
became frank fee. But by the statute 3 & 4 W. 4, c. 74, s. 4, 

S Old Nat. Brev. t, briefe de recto k Ab to the Protector, see ante, p. 
clause, F. N. B. 13. 254. 

^ T. tenir enfiatikefee, ^ See ante, p. 256. 

i See ante, p. 24^. ^ 1 Prest. Cony. 266 ; and First 

Real Prop. Rep. 
s2 
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nnetandrc- it is enacted, that fines and recoveries of lands in ancient 
iMids ill demesne, when . levied or suffered in a superior court 
meaiie. " might bc reversed, as to the lord by writs of deceit, the pro- 
ceedings in which were then pending, or by writs of de- 
ceit thereafter to be brought, but should be as valid 
against the parties thereto, and persons claiming under 
them, as if not reversed as to the lord ; and (by s. 6) fines 
and recoveries of land in ancient demesne, levied or suf- 
fered in the manor court after other fines and recoveries 
in a superior court, shjdl be as valid as if the tenure had 
not been changed, and fines and recoveries shall not be in- 
valid in other cases, though levied or suffered in courts 
whose juriscHctions may not extend to the lands therein, 
comprised; and it is further provided, (s.6,) that the tenure 
of ancient demesne, where suspended or destroyed by fine 
or recovery in a superior court, shall be restored in cases in 
which the right of the lord of the manor, shall have been 
recognized within twenty years. It is further to be ob- 
served that the writ of deceit is abolished, by the 3 & 4 W. 
4, c. 27, s. 36," Having mentioned thus much as to fines 
and recoveries of lands in ancient demesne, let us return to 
surrenders of copyhold lands. 

In order the more clearly to apprehend the nature of 
this peculiar assurance, let us take a separate view of its 
several parts ; the surrender, the presentment, and the 
admittance. 
I. sarrrnder, 1. A Surrender, by an admittance subsequent whereto 
the conveyance is to receive its perfection and confirma- 
tion, is rather a manifestation of the alienor's intention, 
than a transfer of any interest in possession. For, till 
admittance of cestuy que use, the lord taketh notice of the 
surrenderor as his tenant ; and he shall receive the profits 
of the land to his own use, and shall discharge all services 
due to the lord. Yet the interest remains in him not ab- 
solutely, but sub modo ; for he cannot pass away the land 
to any other, or make it subject to any other incumbrance 
than it was subject to at the time of the surrender. But 
no manner of legal interest is vested in the nominee befoi:e 



« As to lands in ancient demesne, see further ante^ PP* 31, 32. 
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admittance^ according to Blackstone. If he enters, he is a 
trespasser, and punishable in an action of trespass :^ and if 
he surrenders to the use of another, such surrender is 
merely void, and by no matter ex post facto can be con- 
firmed. For though he be admitted in pursuance of the 
original surrender, and thereby acquires afterwards a suffi- 
cient and plenary interest as absolute owner, yet his se- 
cond surrender previous to his own admittance is abso- 
lutely void ah initio ; because at the time of such sur- 
render he had but a possibility of an interest, and could 
therefore transfer nothing : and no subsequent admittance 
can make an act good, which was. ab initio void.P Yet, [ 369 ] 
though upon the original surrender the nominee hath but a 
possibility, it is however such a possibility, as may whenever 
he pleases be reduced to a certainty ; for he cannot either 
by force or fraud be deprived or deluded of the eflFect 
and fruits of the surrender ; but if the lord refuse to admit nemedres or 
him, he is compellable to do it by a bill in Chancery, or a SI!"''"* 
mandamus: ^ and the surrenderor can in no wise defeat 
his grant ; his hands being for ever bound from disposing 
of the land in any other way, and his mouth for ever 
stopped from revoking or countermanding his own deli- 
berate act 3' and a surrenderor on admittance may maintain 
an action of trespass for the mesne profits from the 
time of the surrender,* and may devise his interest. 

2. As to the presentment: that, by the general custom 2. Pretent- 
of manors, is to be made at the next court baron immedi- 
ately after the surrender ; but by special custom in some 
places it will be good, though made at the second or other 
subsequent court. And it is to be brought into court by 
the same persons that took the surrender, and then to be 
presented by the homage ; and in all points material must 
correspond with the true tenor of the surrender itself. And 
therefore, if the surrender be conditional, and the present- 
ment be absolute, both the surrender, presentment, and ad- 
mittance thereupon, are wholly void :* tiie surrender, as being 

o Sed qtuere, M the snrrenderor is ^ 2 Roll. Rep. 107 ; See Rexv^ 

a trustee for the surrenderee, until Hexham, 1 Nev. & P. 53. 
the latter is admitted, 1 T. R. 600 ; r Co. Copyh. s. 39. 
5 Burr. 2764. • 1 T. R. 600. 

F But see amira, Watk. GUb. Ten. t Co. Copyh. 40. 
163,275.281,457. 
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never truly presented; the presentment, as being false ; and 
the admittance, as being founded on such untrue present-^ 
ment. If a man surrenders out of court, and dies before pre^ 
sentment, and presentment be made after his death, accord- 
ing to the custom, thi^ is su£5icient.^ So too, if cestuy que 
use dies before presentment, yet, upon presentment made 
after his death, his heir according to the custom shall be 
admitted. The same law is, if those, into whose hands 
the surrender is made, die before presentment ; for, upon 
sufiBicient proof in court that such a surrender was made, 
the lord shall be compelled to admit accordingly. And if 
the steward, the tenants, or others into whose hands sucU 
surrender is made, refuse or neglect to bring it in to be 
presented, upon a petition preferred to the lord in his 
coiirt baron, thp party grieved shall find remedy. But if 
the lord will not do him right and justice, he may sue 
[3/0] both the lord, and them that took the surrender, in 
chancery, and shall there find relief.^ 
a. Admit. 3. Admittance is the last stage, or perfection, of copy- 

hold assurances. And this is of three sorts : first, an ad- 
mittance upon a voluntary grant from the lord ; secondly^ 
an admittance upon surrender by the former tenant ; and 
thirdly, an admittai^ce upon a descent from the ances^tor. 
uponavoiui. In admittances, even upon a voluntary grant from the 
lord, when copyhold lands have escheated or reverted ta 
him, the lord is considered as an instrument. For, though 
it is in his power to keep the lands in his own h^nds, or 
to dispose of them at his pleasure, by grantiAg an absolute 
fee-simple, a freehold, or a chattel interest therein ; and 
quite to change their nature from copyhold to socage 
tenure, so tliat l^e may well be reputed their absolute 
owner and lord ; yet if he will still contin^e to dispose of 
them as copyhold, he is bound to observe the antient cus- 
tom precisely in every point, and can neither in tenure nor 
estate introduce any kind of alteration ; for that wef e to 
create a new copyhold: wherefore in this respect the 
law accounts him custom's instrument. For if a copy- 
hold for life falls into the lord's hands, by the tenant's 
death, though the loyd may destroy the tenure and cnfran- 

« Co. Liu. 62. ▼ Co. Copyh. s. 40. 
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chise the land^ yet if he grants it out again by copy, he 
can neither add to nor diminish the ancient rent, nor make 
any the minutest variation in other respects;'^ nor is the 
tenant's estate, so granted, subject to any charges or in- 
cumbrances by the lord.' But he may grant it for a less 
estate./ 

In admittances upon surrender of another, the lord is to JJsSJJJr"? 
no intent reputed as owner, but wholly as an instrument : ^^*^f' 
and the tenant admitted shall likewise be subject to no 
charges or incumbrances of the lord ; for his claim to the 
estate is solely under him that made the surrender." 

And, as in admittances upon surrenders, so in admit* 
tances upon descentshj the death of the ancestor, the lord upon De. 
is used as a mere instrument ; and as no manner of inter- 'Tsjri i 
est passes into him by the surrender or the death of his 
tenant, so no interest passes out of him by the act of ad- 
mittance. And therefore neither in the one case, nor the 
other, is any respect had to the quantity or quality of the 
lord's estate in the manor. For whether he be tenant in 
fee or for years, whether he be in possession by right or 
by wrong, it is not material ; since the admittances made 
by him shall not be impeached on account of his title, be- 
cause they are judicial, or rather ministerial, acts, which 
every lord in possession is bound to perform.* 

Admittances, however, upon surrender differ from ad* in what ad- 
mittances upon descent in this : that by surrender nothing surrender,^ 
is vested in cestuy que use before admittance, no more admittancet 
than in voluntary admittances ; but upon descent the heir ®"***^°**' 
is tenant by copy immediately upon the death of his an- 
cestor : not indeed to all intents and purposes, for he can- 
not be sworn on the homage nor maintain an action in 
the lord's court as tenant; but to most intents the law 
taketh notice of him as of a perfect tenant of the land in- 
stantly upon the death of his ancestor, especially where 
he is concerned with any stranger. He may enter into 
the land before admittance ; may take the profits : may 
punish any trespass done upon the ground ;^ nay, upon sa- 
tisfying the lord for his fine due upon the descent, may 

w Co. Copyh. 8. 41. » 4 Rep. 27 ; Co. Litt. 59. 

T 8 Rep. 63. ■ 4 Rep. 27 ; 1 Rep. 140. 

r Co. Litt. 52. b. ^ A Rep. 23. 
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surrender into the hands of the lord to whatever use he 
pleases. For which reasons we may conclude, that the 
admittance of an heir is principally for the benefit of the 
lord, to intitle him to his fine, and not so much necessary 
for the strengthening and completing the heir's title. 
Fines on Hcncc indeed an observation mif^ht arise, that if the bcr 

copyholds* . ^ ^ 

nefit, which the heir is to receive by the admittiuice, is not 
equal to the charges of the fine, he will never come in and 
be admitted to his copyhold in court ; and so the lord 
may be defrauded of his fine. But to this we may reply 
[ 372 ] i^ *he words of Sir Edward Coke,*' '* I assure myself, if 
it were in the election of the heir to be admitted or not 
to be admitted, he would be best contented without ad- 
mittance ; but the custom in every manor is in this point 
compulsory. For, either upon pain of forfeiture of their 
copyhold, or of incurring some great penalty, the heirs of 
copyholders are enforced, in every manor, to come into 
court and be admitted according to the custom, within a 
short time after notice given of their ancestor's decease." 
And by the statute 1 Will. 4, c. 65, (re-enacting, in part, 
the 9 Geo. 1, c. 29) s. 3, it is enacted, that infants, feme 
ijoverts, and lunatics may be admitted to copyhold estates 
by their guardian, committee, or attorney ; and femes cor 
vert and infants who have no guardian may appoint attor- 
neys for that purpose (s. 4) ; and in default of apppear- 
ance the lord may appoint an attorney (s. 6) ; and if the 
proper fines are not paid, the lord may enter and receive 
the profits of the copyhold lands till he is satisfied (s. 6.) 

^ Co. Copyh. 8. 4L 
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CHAPTER THE ELEVENTH. [373] 

OP ALIENATION by DEVISE. 



The last method of conveying real property, ib by devise, Difference be- 
or disposition contained in a man^slast will and testament, and tetu- 
And, in considering this subject, I shall not inqiure into 
the nature of wills and testaments, which are more pro- 
perly the instruments to convey personal estates ; but only 
into the original of devising real estates by will, and the 
construction of the several statutes upon which that power 
is now founded. 

In stating the rules relating to devises, it will be proper proj<>cte<i 
to bear in mind that a bill has been introduced in the pre- ?hp lawTeu" 
sent session of Parliament, founded on the recommenda- *"«^®'**^*"*' 
tions of the Real Property and Ecclesiastical Commis- 
sioners, by which it is proposed to make considerable al- 
teration in this branch of the law. Should this measure 
be passed by the Legislature, it will still be necessary to 
understand something of the former law, as the act will 
have only a prospective operation, and will not apply to 
wills already in operation. We shall, therefore, in this 
instance, as in the preceding portions of this work, first 
consider the subject without reference to the alterations 
which may be made in it. 

By the common law of England since the Conquest, no r 374 i 
estate, greater than for a term of years, could be disposed wbat devisM 
of by testament;* except only in Kent, and in some an- JJ"the*w!S!'* 
cient burghs, and a few particular manors, where their ™®" **** 
Saxon immunities, by special indulgence, subsisted.^ And 
though the feodal restraint on alienations by deed va- 
nished very early, yet this on wills continued for some 
centuries after; from an apprehension of infirmity and im- 

« 2 Inst. 7. ^ Utt. 8. 167 ; 1 Inst. 111. 
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[ 375 ] position on the testator m extremis j which made such de- 
vises suspicious.^ Besides^ in devises there was wanting 
that general notoriety^ and public designation of the suc- 
cessor, which in descents is apparent to the neighbour- 
hood, and which the simplicity of the common law always 
required in every transfer and new acquisition of property* 
Devisetwere But whcu ecclcsiastical inffcnuity had invented the doc- 

flrst made of , i. i. •*i-ii <■ 

uw*. tnne of uses, as a thmg distmctfrom the land, uses began 

to be devised very frequently,* and the devisee of the use 
could in Chancery compel its execution. For it is ob- 
served by Gilbert,* that, as the popish clergy then gene- 
rally sate in the court of Chancery, they considered that 
men are most liberal when they can enjoy their possessions 
no longer : and therefore at their death would choose to 
dispose of them to those, who, according to the supersti- 
tion of the times, could intercede for their happiness in 
another world. But, when the statute of uses^ had annexed 
the possession to the use, these uses, being now the very 
land itself, became no longer devisable : which might have 
occasioned a great revolution in the law of devises, had not 
the statute of wills been made about five years after, viz. 
Statute or 32 Hen. VIII, c. 1, explained by 34 Hen. VIII, c. 6, 
%, c/i. ' which enacted, that all persons being seised in fee-sim- 
ple (except feme -coverts, infants, idiots, and persons of 
nonsane memory,) might by will and testament in writing 
devise to any other person, except to bodies corporate, two- 
thirds of their lands, tenements, and hereditaments, held 
in chivalry, and the whole of those held in socage : which 
now, through the alteration of tenures by the statute of 
Charles the Second,^ amounts to the whole of theirlanded 
property, except their copyhold tenements. And this ex- 
ception was first eluded by surrendering the copyholds to 
the use of the will, and then after the death of the sur- 
renderor his devisee was admitted. But now a direct de- 
vise of copyholds is good without any such surrender > 
S^^r^ral"*' Corporations were excepted in these statutes, to prevent 
^Yi*"^* the extension of gifts in mortmain j but now, by con- 



« Glanv. /. 7, c. 1. f 27 Hen. 8, c. 10. See Dyer 143. 

d Plowd. 414. ? See ante, p. 2i, 

« On devises, 7. ""*» 55 G. 3,c. 192. See «n/e, p. 258". 
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Btruction of the statute 43 £liz. c. 4, it is held, that a de« 
vise to a corporation for a charitable use is valid, as ope- 
rating in the nature of an Qppointmentj rather than of a 
beguest. And indeed the piety of the judges hath formerly [ 3/6 ] 
carried them great lengths in supporting such charitable 
uses j^ it being held that the statute of Elizabeth, which 
favours appointments to charities, supersedes and repeals 
all former statutes ;^ and supplies all defects of assur- 
ances:^ and therefore not only a devise to a cprporation, but 
a devise by a copyhold tenant before the recent statute 
without surrendering to the use of his will," and a devise 
(nay even a settlement) by tenant in tail without either fine 
or recovery, before those assurances were abolished, if 
made to a charitable use, were good by way of appoint- ^ 
ment.° But as copyholds have been held to be within the 
terms of the statute 9 Geo. 2, c. 36,^ devises of them to 
charitable uses, as well ^ all other interests in lands 
must be made conformably to its provisions.^ 
. With regard to devises In general, experience soon Frauds under 
shewed how difficult and hazardous a thing it is, even in wuis.* " * ** 
matters of public utility, to depart from tixe rules of the 
common law j which are so nicely constructed and so ar- 
tificially connected together, that the least breach in any 
one of them disorders for a tin^e the texture of the whole. 
Innumerable frauds and perjuries were quickly introduced 
by this parliamentary method of inheritance : for so loose 
was the construction made upon this act by the courts of 
law, that bare notes in the hand-writing of another person 
were allowed to be goodwills within the statute.^ To re- statnteof 
medy which, the statute of frauds and perjuries, 29 Car. »car!»,c3, 
II, c. 3, directs, that all devises of lands and tenements, 
shall not only be in writing, but signed by the testator or 
some other person in his presence, and by his express 
direction ; and be subscribed, in his presence, by three or 
four credible witnesses. And a solemnity nearly similar 
is requisite for revoking a devise by writing; though the 
same may be also revoked by burning, cancelling, tearing, 

1 Ch. Prec. 272. a 2 Vem. 4&3 ; Cli. Prec. 16. 

k Gilb. Rep, 45 ; IP. Wms. 248. • ^nte, p. 181. 

^ Duke's Charit. Uses, 84. P Scriv. on Copyh. 248. 

» Moor. 890. q Dyer 72 ; Cro. Eliz. 100. 
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or obliterating thereof by the devisor, or in his presence 
and with his consent: as likewise impliedly y by such a 
great and entire alteration in the circumstances and si- 
tuation of the devisor, as arises from marriage and the 
birth of a child.' 

constriictioii In the construction of this last statute, it has been ad- 
"*' judged that the testator's name, written with his own 

[ 377 ] band at the beginning of his will, as, ^* I John Mills do 
make this my last will and testament,'* is a sufficient sign-^ 
ing, without any name at the bottom ;' though the other is 
the safer way. It has also been determined, that though 
the witnesses must all see the testator sign, or at least 
acknowledge the signing, yet they may do it at different 
times.^ But they must all subscribe their names as wit- 
nesses in his presenccy lest by any possibility they should 
mistake the instrument.^ But if the jury find the point 
that the testator might have seen the signing, though the 
witnesses were in another room, it will be sufficient. 
Where however the jury found that from one part of the tes- 
tator's room, a person by inclining his head might have seen, 
but the testator from his situation could not do so, it was 
held that the will was not duly attested.^ In one case 
determined by the Court of King's Bench,^ the judges were 
extremely strict in regard to the credibility, or rather the 
competency, of the witnesses : for they would not allow any 
legatee, nor by consequence a creditor, where the legacies 
and debts were charged on the real estate, to be a compe- 
tent witness to the devise, as being too deeply concerned 
in interest not to wish the establishment of the will ; for, 
if it were established, he gained a security for his legacy 
or debt from the real estate, whereas otherwise he had no 
didm but on the personal assets. This determination 
however alarmed many purchasers and creditors, and 
threatened to shake most of the titles in the kingdom, 

^ Christopher v,Cknstopher^Sczjcc\i, » Frecm. 486; 2 Ch. Cas. 10*i ; 
6 July 1771 ; Spragge v. Stwie, at Pr. Ch. 185. ' 

the Cockpit, 27 Mar. 1773. By Wil- u 1 p. Wms. 740. 
mot de Grey and Parker. v 2 Salk. 687 ; Garth. 813 ; Brp. 

» 3 Ley. 1. Ch. C. 99 ; 1 Maule & Sel. 294. 

w Stra. 1253. 
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that depended on devises by will. For, if the will was 
attested by a servant to whom wages were due, by the 
apothecary or attorney whose very attendance made them 
creditors, or by the minister of the parish who had any 
demand for tithes or ecclesiastical dues, (and these are the 
persons most likely to be present in the testator's last 
illness) and if in such case the testator had charged his 
real estate with the payment of his debts, the whole will, 
and every disposition therein, so far as related to real pro- 
perty, were held to be utterly void. This occasioned the 
statute 25 Geo. II, c. 6, which restored both the compe- 
tency and the credit of such legatees^ by declaring void all 
legacies given to witnesses, and thereby removing all pos- 
sibility of their interest affecting their testimony. The 
same statute likewise established the competency of ere- 
ditorsy by directing the testimony of all such creditors to 
be admitted, but leaving their credit (like that of all other 
witnesses) to be considered, on a view of all the circum- [ 378 ] 
stances, by the court and jury before whom such will shall 
be contested. And in a much later case* the testimony of 
three witnesses, who were creditors, was held to be suf- 
ficiently credible, though the land was charged with the 
payment of debts ; and the reasons given on the former 
determination were said to be insufficient. 

Another inconvenience was found to attend this new Remediw 
method of conveyance by devise ; in that creditors by bond viseet. 
and other specialties, which affected the heir provided he 
had assets by descent, were now defrauded of their se-. 
curities, not having the same remedy against the devisee of 
their debtor. To obviate which, the statute 3 & 4 W. & M . 
c. 14, provided, that all wills, and testaments, limitations, 
dispositions, and appointments of real estates, by tenants 
in fee-simple or having power to dispose by will, should 
(as against such creditors only) be deemed to be fraudulent 
and void : and that such creditors might maintain their 
actions jointly against both the heir and the devisee. 

This statute was repealed by the I W. 4, c. 47, but its 
provisions were re-enacted and extended to certain cases 
which were not provided for by the first statute.. Thus, 

X M. 31 Geo. 2; 4 Bar. 1.430. 
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under the former act^ it was held that an action of covenant 
for uncertain damages did not lie against a devisee J But 
by the latter statute^ (s. 2.) a devisee is expressly made 
liable to an action of covenant. It also enacts (s. 4.) that 
if their be no heir at law^, actions may be maintained against 
the devisee alone, and (s. 3.) against the devisee of the . 
devisee. 
Howadeviie A Will of lands, made by the permission and under the 

ii roniidered, *i.t • 'ji-i^ <• 

and what It coutrol of these statutcs, IS considered by the courts of 
law not so much in the nature of a testament, as of a con- 
veyance declaring the uses to which the land shall be sub- 
ject ; with this difference, that in other conveyances the 
actual subscription of the witnesses is not required by law," 
though it is prudent for them so to do, in order to assist 
their memory when living, and to supply their evidence 
when dead ; but in devises of lands such subscription is 
now absolutely necessary by statute, in order to identify a 
conveyance, which in its nature can never be set up till 
after the death of the devisor. And upon this notion^ 
that a devise affecting lands is merely a species of convey- 
ance, is founded this distinction between such devises and 
testaments of personal chattels ; that the latter will operate 
upon whatever the testator dies possessed of, the former 
only upon such real estates as were his at the time of exe- 
cuting and publishing his wiU.» Wherefore no after-pur- 
[ 379 ] chased lands will pass under such devise,^ unless subse- 
quent to the purchase or contract,* the devisor repub- 
lishes his will.** 

We have now considered the several species of common 

assurances, whereby a title to lands and tenements may be 

General rniea transferred and conveyed from one man to another. But, 

ttoHf awSr- before we conclude this head, it may not be improper to 

ancei. ^^^ noticc of a fcw general rules and maxims, which have 

been laid down by courts of justice, for the construction 

and exposition of them all. These are, 

!i. According 1, That the construction he favourable, and as near the 
totbeintea- .,, « -t . -, ^ ^t 

tion of the imnds and apparent intents of the parties, as the rules of law 

I r mison y. Knubley, 7 East. 128 ; h Moor. 255 ^ 11 Mod. 127. 

t and seetmte, p. 207.J c i Ch. Cas. 39 $ 2 Ch. Cas. 144. 

■! » See page 209. d Salk. 238. 

> a IP. Wm8.575s II Mod. 148. 
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will admit,* For the maxims of law are, that '' verba inten-- 
iioni debeni inservire •/' and ** benigne interpretamnr char- 
ias propter simplidtatem laicorum." And therefore the 
construction must also be reasonable^ and agreeable to 
common understanding/ 

2. That quoties in verbis nulla est ambiguitasy ibi nulla J^^Jjl*^"^; 
expositio contra verba Jienda est:' but that, where the in- 
tention is clear, too minute a stress be not laid on the 

strict and precise signification of words ; nam qui haeret in 
literay haeret in cortice. Therefore, by a grant of a remain- 
der a reversion may well pass, and e conversofi And an- 
other maxim of law is, that *'mala grammatica non vitiat 
char tarn ;'* neither false English nor bad Latin wiU de- 
stroy a deed.* j, Which perhaps a classical critic may think 
to be no unnecessary caution. 

3. That the construction be made upon the entire deed, 3. Most be 
and not merely upon disjointed parts of it. ^^Nam ex SitfredeSu 
antecsdentibus et consequentibus Jit optima interpreta- 
tion*^ And therefore that every part of it, be (if possible) [ 380 ] 
made to take effect; and no word but what may operate 

in some shape or other .^ *^ Nam verba debent intelligi 
cum effectuy ut res magis valeatquampereatJ'^ 

4. That the deed be taken most strongly against him 4. Must be 
that is the agent or contractor, and in favour of the other strong"**** 
party. ** Ferba fwtius accipiuntur contra proferentem.*' JiSlitor!*** 
As, if tenant in fee- simple grants to any one an estate for 

life, generally, it Khali be construed an estate for the life 
of the grantee.* For the principle of self-preservation 
vnil make men sufficiently careful not to prejudice their 
own interest by the too extensive meaning of their words : 
and hereby all manner of deceit in any grant is avoided ; 
for men would always affect ambiguous and intricate ex- 
pressions, provided they were afterwards at liberty to put 
their own construction upon them. But here a distinction 
must be taken between an indenture and a deed-poll ; for 

t And. 60. 

t I Bulstr. 175 ; Hob. 304. ^ 1 Bulstr. 101. 

g 2 Saund. 157. * 1 P. Wms. 457. 

h Hob. 27. » Plowd. 156. 

I 10 Rep. 133 ; Co. Litt. 223 ; 2 » Co. Litt. 42. 
Show. 334. 
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the words of an indenture, executed by both parties, are 
to be considered as the words of them both ; for, though 
delivered as the words of one party, yet they are not his 
words only, because the other 'party hath given his con- 
sent to every one of them. But in a deed-poll, executed 
only by the grantor, they are the words of the grantor 
only, and shall betaken most strongly against him.® And, 
in general, this rule, being a rule of some strictness and 
rigour, is the last to be resorted to j and is never to be re- 
lied upon, but where all other rules of exposition fail.? 
8. Must be 6. That, if the words will bear two senses, one agree- 

construed ftc- ^ c? 

cording to able to, and another against, law; that sense be preferred 
which is most agreeable thereto.^ As if tenant in tail lets 
a lease to have and to hold during life generally, it shall 
be construed to be a lease for his own life only, for that 
stands with the law ; and not for the life of the lessee, 
which is beyond his power to grant. 
[ 381 ] . 6. 'ITiat, in a deed, if there be two clauses so totally re- 
pugnant to each other, that they cannot stand together, 
the first shall be received and the latter rejected :' wherein 
it differs from a will; for there, of two such repugnant 
clauses the latter shall stand.' Which is owing to the 
different natures of the two instruments; for the first 
deed, and the last will are always most available in law. 
Yet in both cases we should rather attempt to reconcile 
them.* 
to ?iMom\hl^ 7' That a devise be most favourably expounded, to pur- 
tl^tolnuon ®^® ^ possible the will of the devisor, who for want of ad- 
vice or learning may have omitted the legal or proper 
phrases. And therefore many times the law dispenses with 
the want of words in devises, that are absolutely requisite 
in all other instruments. Thus a fee may be conveyed 
without words of inheritance :" and an estate-tail without 
words of procreation.^ By a will also an estate may pass 
by mere implication, without any express words to direct 
its course. As, where a man devises lands to his heir at 

o Co. Litt. 134. • Co. Litt. 112. 

P Bacon's Elem. c. 3. t Cro. Eliz. 420 ; 1 Vern. 30. 

q Co. Litt. 42. n See page 48. 

» Hardr. 94. ▼ See page 53. 
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law, after the death of his wife : here, though no estate is 
given to the wife in express terms, yet she shall have an 
estate for life by implication ;^ for the intent of the tes- 
tator is clearly to postpone the heir till after her death ; 
and, if she does not take it, nobody else can. So also, 
where a devise is of black-acre to A., and of white-acre to 
B. in tail, and if they both die without issue, then to C. in 
fee ; here A. and B. have cross remainders by implication^ 
and on the failure of cither's issue, the other or his issue 
shall take the whole ; and C.'s remainder over shall be post- 
poned till the issue of both shall fail.' But according to 
the former rule no such cross remainders were allowed 
between more than two devisees ;^ however this doctrine is 
now ov(»r-ruled, and the intention of the testator will 
alone be attended to;* and, in general, where any 
implications are allowed, they must be such as are ne- 
cessari/ (or at least highly probable) and not merely pos* 
sible implications.* And herein there is no distinction 
between the rules of law and of equity ; for the will, being 
considered in both courts in the light of a limitation of 
uses,** is construed in each with equal favour and be- 
nignity, and expounded rather on its own particular circum- 
stances, than by any general rules of positive law. 

▼ H. 13 Hen. 7, 17 ; 1 Vcntr. » Doe v. fr<?&5, 1 Taunt. 234. 
3/6. « Vaugh. 262 ; see 1 Ves. & D. 

« Freem. 484. 466; 2 Ler. 207. 

y Cro. Jac. 655 ; 1 Vera. 324 •, ^ Fitz. 236 ; 11 Mod. 153« 
2 Show. 139. 
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No. I. 

A MODERN FEOFFMENT TO USES TO BAR DOWER. 

I^IS INDENTURE, made the 1st day of March, in the year P"i"i«es. 
of our Lord, 1837, Between Abel Smith of, &c. of the fir^t part; Dai« and 
Robert Thompson of, &c. of the second part ; and James Hicks ^^^ **' 
of &c. of the third part ; Whereas, the said Robert Thompson Contract for 
hath contracted and agreed with the said Abel Smith for the '^"''^**'*"*- 
absolute purchase of the hereditaments hereinafter described, and 
intended to be hereby granted and enfeoffed, and the inheritance 
thereof in fee simple, free from incumbrances, at or for the 
price or sum of ♦ l.i Now this indenture witnesseth, that Testatnm, 
in pursuance and peifonnance of the said agreement, and in con- ^ "d'^.T.. 
sideration of the sum of /. of lawful money of Great Britain •f pwrchaae- 
by the said Robert Thompson to the said Abel Smith, in hand ™**'**^' 
paid at or before the sealing and delivery of these presents, (the (the receipt 
receipt of which said sum of /. he the said Abel Smith doth chuer ac-***"^ 
hereby acknowledge, and of and from the same and every part ''now^cdges.) 
thereof doth hereby acquit, release, and for ever discharge the 
said Robert Thompson, his heirs, executors, administrators and 
assigns, and every of them,) He the said Abel Smith Hath given, ^^f^^ 
granted and enfeoffed. And by these presents Doth give, grant 
and enfeoff unto the said Robert Thompson and his heirs. All Pfemisei, 
THOSE, &c. (describe the parcels,) Together with all and singular 
houses, &c. (general words,) And the reversion and reversions, and the re- 
remainder and remainders, yearly and other rents, issues and ^*"^®"' 
profits of aU and singular the hereditaments and premises, hereby 
granted and enfeoffed, or intended so to be, and of every part and 
parcel thereof. And all the estate, right, title, interest, inheritance, J"^ all the 
use, trust, property, profit, possession, claim and demand what- 
soever, both at law and in equity, of him the said Abel Smith, 
in, to, but of or upon the same premises, and every part and parcel 
thereof, with their and every of their appurtenances. To have Habendum 
AND TO HOLD the Said hereditaments, and all and singular other 
the premises hereinbefore described, and granted and enfeoffed, or unto pur- 
intended so to be, with their rights, members, and appurtenances, ^^*^^' 
unto the said Robert Thompson and his heirs for ever. To such to sach nies, 
uses, upon such trusts, and to and for such intents and purposes, HSi^by any 
and with, under and subject to such powers, provisoes, agreements <»«ed appoint, 
and declarations, as the said Robert Thompson by any deed or 
deeds, writing or writings, with or without power of revocation, 
to be by him sealed and delivered in the presence of and attested 
by two or more credible witnesses, shall from time to time direct, 

b 
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wnA In de- limit or appoint ; And in default of and until such direction, Iimita- 
appouitiiieiit, tion or appointment, and so £ur aa die same shall not extend. To the 
to tbe nse of we of the said RohertThompson and his assigns during his life, with* 
Rre^^*^' ^^' ^^^ impeachment of waste ; and alter the determination of that es- 
remainder to tate hy forfeiture or otherwise in his Hfe-time, To the use of the said 
dime?d^iiii( Jomes Hicks and his heirs, during the life of the said Robert 
tbe life of Thompson, in trust for him the said Robert Thompson and his 
npou tnift assigns, during his life, and to the end and intent that neither 
' cbaMf? ^^ present nor any future wife of the said Robert Thompson may 
become entitled to dower out of or in the sai^ premises, or any 
Remainder to part thereof; And immediately after the determinBtion of the 
pwcbascr In estate hereinbefore limited to the said James Hicks and his heirs 
during the life of the said Robert Thompson, To the use of him 
the said Robert Thompson, his heirs and assigns, for erer ; And 
the said Abel Smith doth hereby for himself, his heirs, executors, 
coveuDtf administrators and assigns, cotrnakt, promise and agree with and 
^Md^rt ^^ to the said Robert Thompson, his appointees, heirs and assigns, 
that be if >& manner following (that is to say) That for and notwithstanding 
•eiMd ta fee, g^y ^ct^ deed, matter or thing whatsoever by him the said Abel 
Smith made, done, omitted, committed, executed, or knowingly 
or willingly suffered to the contrary, he the said Abel Smith is 
St the time of the sealing and delivering, of these presents law- 
fully, rightfully and absolutely seised of and in, or well and suf- 
ficiently entitled to the said hereditaments and premises hereby 
granted and enfeoffed, or intended so to be, and every part 
diereof, with their and every of their appurtenances, for a good, 
sure, perfect, absolute and indefeasible estate of inheritance, in 
fee simple in possession, without any manner of condition, 
trust, power of revocation, equity of redemption, remainder or 
limitation of any use or uses, or other restraint, cause, matter or 
thing whatsoever, to alter, charge, defeat, incumber, revoke or 
and baa good make void the same ; And that for and notwithstanding any such 
» ^^m. ^^^ deed^ matter or thing as aforesaid, he the said Abel Smith 
now hath in himself good right, full power, and lawful and abso- 
lute authority to grant and enfeoff the said hereditaments and 
premises hereby granted and enfeoffed, or intended so to 
be, with their appurtenances, unto the said Robert Thompson 
and that tbe and his heirs, to lixe uses and in manner aforesaid, and according 
ftbaiTiM held to the true intent and meaning of these presents^ And that the said 
bereioberora hereditaments and premises, hereby granted and enfeoffed, or in- 
deciared, tended SO to be, with their appurtenances, shall and may ifrom time 
to time, and at all times hereafter, remain, continue, and be To 
the uses, upon and for the trusts, intents and purposes^ and with, 
under and subject to the powers, provisoes, and agreements and 
declarations hereinbefore declared and contained of and concern- 
ing the same, and be peaceably and quietly held and enjoyed, 
and the rents, issues and profits thereof, and of every part thereof, 
received and taken accordingly, without any kwfiil let, suit, 
trouble, denial, claim, demand, interruption or eviction what- 
soever, of or by him the said Abel Smith or his heirs, or of, from 
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or by any other person or persons whomsoever lawfully or equit- 
ably claiming or to claim, by, from or under, or in trust for him 
the said Abel Smith ; And that free and clear, and freely and 
clearly and absolutely acquitted, exonerated, released, and for '^«« fro"» ««- 
ever discharged or otherwise by the said Abel Smith, his heirs, * 

. executors and administrators, well and sufficiently saved, de- 
fended, kept harmless and indemnified of, from, and against all 
and all manner of former and other gifts, grants, bargains, sales, 
jointures, dowers, and all rights and titles of or to dower, uses^ 
trusts, entails, wills, mortgages, leases, statutes merchant or of 
the staple, recognizances, judgments, executions, extents, rents, 
arrears of rent, annuities, legacies, sums of money, yearly pay- 
ments, forfeitures, re-entry, cause and causes of forfeiture and 
re-entry, debts of record, debts due to the King's Majesty, and of 
and fr^ all other estates, titles, troubles, charges, debts and 
incumbrances whatsoever, either already had, made, executed, 
occasioned and suffered, or hereafter to be had, murie, executed, 
occasioned and suffered by the said Abel Smith or his heirs, or 
by any other person or persons lawfiilly or equitably claiming or 
. to claim by, from or under, or in trust for him, them or any of 
them, or by his or their acts, deeds, means, defieiult or procure* 
ment ; And further, that he the said Abel Smith and his heirs, and 
all and every other person or persons having or claiming, or who *«<> for fn*'- 
ehall or may hereafter have or claim any estate, right, title, in- ance.^**' 
terest, inheritance, use, trust, property, claim or demand what- 
soever, either at law or in equity, of, in, to or out of the said here- 
ditaments and premises, hereby granted and enfeoffed, or intended 
so to be, with their appurtenances or any of them, or any part 
thereof, by, from or under, or in trust for him the said Abel Smith 
or his heirs, shall and will from time to time, and at all times 
hereafter, upon every reasonable request to be made for that pur- 
pose, by and at the proper costs and charges of the said Robert 
Thompson, his heirs or assigns, make, do, acknowledge and exe- 
cute all fiftich further and other lawful and reasonable acts, deeds, 
things, devices, conveyances and assurances in the law what- 
soever, for the frother, better, more perfectly and absolutely 
granting, enfeoffing and assuring the said hereditaments and 
premises, hereby granted and enfeoffed, or intended so to be, and 
every part thereof, with their appurtenances, unto the said Robert 
Thompson and his heirs, to the uses and in manner aforesaid, and 
according to the true intent and meaning of these presents, as by 
the said Robert Thompson, his heirs or assigns, or his or their 
counsel in the law shall be reasonably advised, devised, and re- 
qmred. In Witnbss whereof the said several parties have set cmcIusio^ 
tiieir hands and seals the day and year first above written. 
Signed, sealed,, and deHvered, 1 

(being first duly stamped) > ^Parties']. 

in the presence of ) 

[Witnesses]. 

h2 
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No. II. 
A MODERN CONVEYANCE BY LEASE AND RELEASE. 



§ 1. The Lease, or Bargain and Salefet a Year. 

premisei. ThIS INDENTURE, made the day of 

Psrtiea. ^ ^^ 7^^^ ^^ ^^ Lord, 18 , Bbtweeit Abel Smith of 

in the county of , of the first part, and 

witnesseth Robert Thompson of , of the other part : Witnessbth 

minauoofir **"^* "* Consideration of ten shDlings of lav^ money of Great 
deration Britain paid by the said Robert Thompson to die said Abel 
Smith at or before the sealing and delivery of these presents 
▼endor bar- (the receipt "whereof is hereby acknowledged), He the said Abel 
Milt Smith Hath bargained and sold, and by these presents Doth bar- 

gain and sell unto the said Robert Thompson, his ' executors, 
parcels. administrators and assigns. All that, &c. {as in release); 
Together with all houses, &c. ; And the reversion and reversions, 
remainder and remainders, yearly and other rents, issues and 
profits of all and singular the premises hereby bargained and sold, 
or intended so to be, and every part and parcel thereof. To 
Habendnm HAVB AND TO HOLD the Said messuagc or tenement, hereditaments 
and premises; hereby bargained and sold, or intended so to be, and 
every part and parcel thereof, ivith their appurtenances, unto the 
said Robert Thompson, his executors, administrators and assigns, 
to purchaser from the day next before the day of the date of these presents, 
year." ^ ^ for the term of one whole year thence next ensuing, and 
Reddendom, ^^Y to be complete and ended ; Yielding and paying therefore 
the rent of one pepper-corn on the last day of the said term, if 
to the inteat the same rent should be lawfully demanded. To the intent and 
manake a**' purpose that by virtue of these presents and by force of the statute 
release of the made for transferring uses into possessions, the said Robert 

premises* rm i.» ■• • ^iit.i* 

Thompson may be m the actual possession of aU and singular the 
said messuage or tenement, hereditaments and premises, hereby 
bargained and sold, or intended so to be, and every part and par- 
cel thereof, with their appurtenances, and be thereby enabled to 
accept and take a grant and release of the reversion and inherit- 
ance of the same premises to him and his heirs, to the use of 
him and his heirs, as declared by another indenture already pre- 
pared, and intended to be dated the day next after the day of 
the date hereof. In Witness, &c. 
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§ 2. TkeReieMe. 

This indenture, made the day of , p^,^ 

Bbtwsex Abel Smit^ of, 8cc, , of the one part ; and Parties. 

Robert Thompson of, &c. , of the other part : Whereas aeciuit thtt 

John Smith, being at the time of making his will hereinafter maHihUwiii 
recited, and thenceforth to the time of his decease, seised of or whereby he 
otherwise well entitled in fee simple in possession to the messuage Jremiwiunto 
or tenement, lands and hereditaments, hereinafter described and bii son, the 
intended to be hereby conveyed, with their appurtenances, did, '**" ^' ° **' 
in such manner as the law requires for rendering valid devises 
of freehold estates^ duly sign and publish his last will and testa- 
ment in writing, bearing date on or about the day of 
, and thereby (amongst other things) gave and 
devised tlie same messuage or tenement, lands, hereditaments 
and premises hereinafter described, unto his son the said Abel 
Smith, his heirs and assigns, for ever ; And whbbeas the said Death or 
John Smith departed this life on or about the day of ■'®*»" *"»*'*»• 

without having altered or revoked his said will, and 
on or about the day of the said will was Probate of 

duly proved in the Court of by the *"*' ""'* 

executors named therein ; And whereas the said Robert Thomp- cootmct for 
son hath contracted and agreed with the said Abel Smith for the P^rehase of 
absolute purchase of the messuage or tenement, lands, heredita- **"" **** 
ments and premises, hereinafter described, and intended to be 
hereby conveyed, and the inheritance thereof in fee simple, with 
their appurtenances, free from incumbrances, at or for the price 
or sum of : Now this indenture witkesseth that in Tesutuni, . 

pursuance and performance of the said agreement, and in con- rouYidcration 
sideration of the sum of of lawful money of Grreat ®^ ^^^ p"''- 

Britain by the said Robert Thompson to the said Abd Smith in pafa^brpur^ 
hand well and truly paid at or inmiediately before the sealing and jjjjor'** 
delivery of these presents (the receipt of which said sum of 
the said Abel Smith doth hereby admit and acknow- 
ledge, and of and from the same and every part thereof doth 
hereby acquit, release and for ever discharge the said Robert 
Thompson, his heirs, executors, administrators and assigns,) He vendor con. 
the said Abel Smith Hath granted, bargained, sold, released and Rober?'^ 
confirmed, and by these presents Doth grant, bargain, sell, re- Thompson 
lease and confirm unto the said Robert Thompson^ (in his actual 
possession, &c.) {reference to lease for a year, see post, p» viii,) 
and his heirs. All that, &c. (describe the parcels;) Together Parceii. 
with all and singular houses, outhouses, edifices, bridges, farms, 
stables, yards, gardens, orchards, ways, water-courses, liberties, 
privileges, easements, profits, commodities, emoluments, here- 
ditaments and appurtenances whatsoever, to the said heredita- 
ments and premises hereby granted and released belonging or in 
anywise appertaining : And the reversion, &c. (see ante, p, i, :) 
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HabcndniB And all the estate, &c. (see ante, p. i.) To hays and to hold 
the said messuage or tenement, lands, hereditaments, and all 
and singular other t^e premises hereby granted and released, or 
intended so to be, ^th their and every of their appurtenances, 
nntotbtpor- unto the said Robert Thompson, his heirs and aasigna. To the 
chaMf in fee. nf^ of the Said Robert Thompson, his heirs and assigns, for ever; 
coTeaanufor AndiSbR said Abel Smith dodi hereby for himself, his heirs, eze- 
titfe : cntors and administrators, coyekakt, promise, and agree ^th and 

to the said Robert Thompson, his heirs and assigns. That for and 
notwithstanding any act, deed, matter or thing whatsoever, by 
iiim the said Abel Smith, or the said John Smith the testator, 
made, done, omitted, committed, executed, or knowingly or wil- 
lingly sufRered to the contrary, he the said Abel Smith is at 
the time of the sealing and delivering these pre^nts, lawfully, 
rightfully, and absohitely seised of and in, or well and sufficiently 
entitled to the said messuage or tenement, lands, hereditaments 
and premises, hereby granted and released, or intended so to be, 
and every part thereof, with tiieir and every of their. appurte- 
nances, for a good, sure, perfect, absolute and indefeasible estate 
.of inheritance in fee simple in possession, without any manner 
of condition, trust, power 6f revocation, equity of redemption, 
remainder or limitation of any use or uses, or other restraint, 
cause, matter, or thing whatsoever, to alter, charge, defeat, in- 
cumber, revoke, or make void the same ; ^nd that for and not- 
{|j*^«JJJ^«*** withstanding any such act, deed, matter or thing as aforesaid, he 
the said Abel South now hath in himself good rig^t, full power, 
and lawful and absolute authority to grant, bargain, sell, release 
and convey t^e said messuage or tenement, lands, hereditaments 
and premises hereby granted and released, or intended so to be, 
with their appurtenances, unto and to the use of the said Robert 
Thompson, his heirs and assigns, in manner aforesaid, and accord' 
ing to the true intent and meaning of these presents ; And that it 
shall and may be lawful to and for the said Robert Thompson, 
his heirs and assigns, from time to time and at all times here* 
after, peaceably and quietly to enter into, hold, occupy, possess 
and enjoy the said messuage or tenement, hereditaments and 
premises, hereby granted and released, or intended so to be, with 
their appurtenances, and to have, receive and take the rents, 
issues and profits thereof, and of every part thereof, to and for his 
and their own use and benefit, without any lawful let, suit, 
trouble, denial, claim, demand, interruption or eviction what- 
soever, of or by him the said Abel Smith, or his heirs, or of, from 
or by any other person or persons whomsoever, lawfully or equit-* 
ably claiming or to daim by, from or under, or in trust for him, 
them or any of them, or the said John Smith the testator ; And 
that free and clear, and freely and clearly and absolutely acquitted, 
exonerated, released and for ever discharged or otherwise by the 
said Abel Smith and his heirs, executors and administrators, well 
and sufficiently saved, defended, kept harmless and indemnified 
of, from and against all and all manner of former and other gifts, 
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gnintSf bargains, sales, dowers, and all rights and titles to dower, 
uses, trusts, entails, wills, mortgages, leases, statutes merchant 
or of the staple, recognizances, judgments, executions, extents, 
rents, arrears of rent, annuities, legacies, sums of money, yearly 
payments, forfeitures, re-entry, debts of record, debts due to 
the King's Majesty, and of, from and against idl other estates, 
titles, troubles, charges, debts and incumbrances whatsoever, 
either already had and made, executed, occasioned and suffered 
by the said Abel Smith or his heirs, or by any other person or 
persons lawfully or equitably claiming, or to claim by, from or 
under, or in trust for him, them, or any of them, or by, from 
or under, or in trust for the said testator, or by his or their acts, 
deeds, means, default, or procurement ; And further, that he the >n<i for fur- 
said Abel Smith and his heirs, and every other person or persons snce.*""'^' 
having, claiming, or who shall or may hereafter have or claim 
any estate, right, tiUe, interest, inheritance, use, trust, property, 
claim or demand whatsoever, either at law or in equity, of, in, to 
or out of the said messuage or tenement, lands, hereditaments 
and premises, hereby granted and r^eased, or intended so to be, 
with their appurtenances, or any of them or any part thereof, by, 
from or under, or in trust for him the said Abel Smith or his 
heirs, at the said testator, shall and will, from time to time and 
at all times hereafter, upon every reasonable request to be made 
for that purpose, by and at the proper costs and chaj^s of the 
said Robert Thompson, his heirs or assigns, make, do, acknow- 
ledge, levy, suffer and execute, or cause or procure to be made» 
done, acknowledged, levied, suffered and executed, all such fur- 
ther and other lawful and reasonable acts, deeds, things, devices, 
conveyances and assurances in the law whatsoever^ for &e further, 
better, more perfectly and absolutely granting, conveying and 
assuring of the said messuage or tenement, lands, hereditaments 
and premises, hereby granted and released, or mtended so to be, 
and every part thereof, wit^ their appurtenances, unto and to the 
use of the said Robert Thompson, his heurs and assigns, in manner 
aforesaid, and according to the true intent and meaning of these 
presents, as by the said Robert Thompson, his heirs or assigaa^ 
or his or their counsel in the law, shall be reasonably devised, ad- 
vised and required. And it is hereby agreed and declared between Declaration 
and by the parties to these presents. That neither the present l!f\heVur/^ 
wife of the said Robert Thompson, in case she shall survive the ^"^l^^^' 
said Robert Thompson, nor any fixture wife of the said Robert dow<w ont of* 
ThcNnpsoB with whom he may afterwards intermarry, and who ^* pr«m<««*« 
shall survive him, shall have any right, title or estate to or in 
dower out of or in the said messuage or tenement, lands, here- 
ditaments and premises, hereby granted and released, or intended 
so to be, with their ai^urtenances^ or to or in any part thereof* 
Ik 'Witness, &c. 
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No. III. 

A MORTGAGE IN FEE. 



Premise!. ThIS INDENTURE, made the Ist day of January, 1837, 
Between John Thomas, of the parish of St. John, in the county 
Parties. ^^ Surrey, yeoman, of the one part, and Edward Sikes of the 
Recitoi that city of London, gentleman, o£ the other part : Whereas the said 
mortgagor is John Thomas is seised of or well entitled as tenant in fee-simple 
the'premises in poBsessiou to the messuage or tenement, lands and heredita- 
to be mortga. naents hereinafter described, and intended to be hereby granted 
and released, with their rights, members and appurtenances; 
That mortga- -^^ whereos the said John Thomas, having occasion for the sum 
Jjr ha^appii. ©f 1000/., hath applied to the said Edward Sikes to advance and 
geetoi?iidtire lend him the same, which he hath agreed to do on having the 
"*"*''• repayment thereof, with interest for the same, after the rate of 

51. for 100/. by the year, secured to him the said Edward Sikes, 
his executors, administrators or assigns^ by a mortgage of the 
said messuage or tenement, lands, and hereditaments, here- 
inafter described, and intended to be hereby granted and released, 
witnessiDK with their appurtenances: Now this Indentubb witnesseth^ 
in coDiider?.^ *^*^ ^^ pursuance and performance of the said agreement, and 
tion of the re- in Consideration of the sum of 1,000/. of lawful money of Great 
mortgage'^mo. Britain, by the said Edward Sikes to the said John Thomas in 
n«y» hand well and truly paid at or immediately before the sealing 

and delivery of these presents, (the receipt of which said sum 
of 1^000/. he the said John Thomas doth hereby acknowledge, 
and of and from tiie same and every part thereof doth hereby 
acquit, release, and for ever discharge the said Edward Sikes> 
his executors, administrators, and assigns), He, the said John 
Mortgagor Thomas, Hath granted, bargained^ sold, released and confirmed, 
(Reference to *^^^ ^7 ^^®*® presents Doth grant, bargain, sell, release and con- 
lease for a firm, unto the said Edward Sikes (in his actual possession, 
?orm of ^i^e DOW being by virtue of a bargain and sale to him thereof made, 
*** rt'p'^iv'' ^y ^® ^^^ ^^^ Thomas, in consideration of ten shillings, by 
"**''" ^' an indenture bearing date the day next before the day of 
the date of these presents, for the term of one year, commenc- 
ing from the day next before the day of the date of the same 
indenture of bargain and sale^ and by force of the statute made 
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for transferring uses into possessions) and his heirs, All ptrceis. 
THAT messuage or tenement^ situate and being in the parish of 
A, in the county of G, &c. (describe the parcels) Together with Geneni 
all and every houses, out-houses, edifices, bridges, barns, stables, ^^'^*^ 
yards, gardens, orchards, ways, water-courses, liberties, privileges, 
easements, profits, commodities, emoluments, hereditaments, and 
appurtenances whatsoever to the hereditaments and premises 
hereby granted and released belonging, or in any way apper- 
taining ; And the reversion and reversions, remainder and The reyenioii' 
remainders, yearly and other rents, issues and profits of aU 
and singular the lands and tenements hereby granted and re- 
leased, or intended so to be, and of every part and parcel 
thereof; And all the estate, right, title, interest, inheritance, use^ and all tu^ 
trust, property, profit, possession, claim and demand whatever, *■****• 
both at law and at equity, of him the said John Thomas^ iuto» 
out of, or upon the same premises, and every part and parcel 
thereof, with their and every of their appurtenances. To have Habendnm 
AND TO HOLD the said messuage or tenement, lands, heredita- 
ments, and all and every other the premises hereby granted and 
released, or intended so to be, and every part and parcel thereof, 
"wath their and every of their appurtenances, unto the said Edward To mortpi?ee 
Sikes, his heirs and assigns ; TV the Use of the said £dwa«l to the use of'* 
Sikes, his heirs and assigns for ever. But subject nevertheless JJ^'iS^heiri 
to the- proviso or agreement for redemption hereinafter contained, Bubject to 
(that is to say) Peovided always, and it is hereby agreed and p""**^'*"* 
declared between and by the parties hereto, that if the said 
John Thomas, his heirs, executors or administrators shall and irtbemoit-) 

do on the day of now next ensuing, well and truly f |JJ(i Je're.^ 

pay or cause to be paid to the said Edward Sikes, his executors, paid, 
administrators and assigns, the sum of 1000/. of lawful money 
of Great Britain, together with the interest for the same, after 
the rate of 5/. for every 100/. by the year, to be computed from 
the day of the date of these presents, without making any abate- 
ment or deduction whatever out of the same sum and interest, or 
'any part thereof, for or in respect of any present or future taxes-, 
charges, assessments or impositions, or any other cause, matter or 
thing whatsoever. Then, and in such case he the said Edward mortKaKee 
Sikes, his heirs and assigns, shall and will, at any time thereafter, ***" recouvoy^. 
at the request and expense of the said John Thomas, his heirs and 
assigns, re-convey the said messuage or tenement, lands, here- 
ditaments and premises, hereby granted and released, or intended 
so to be, with their appurtenances, unto the said John Thomas, 
his heirs and assigns, or as he or they shall in that behalf order 
or direct, free from aU incumbrances whatsoever, made, done, or 
committed by the said Edward Sikes, his heirs, executors, 
administrators, or assigns; And he the said John Thomas doth covenant by 
hereby for himself, his heirs, executors and administrators, cove- mortgagor 
nant, promise and agree with and to the said Edward Sikes, pay mortgage 
his heirs, executors, administrators and assigns, that he the said ^^^^y» . 
John Thomas, his heirs, executqrs, administratoi^ and assign8> . 
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— day of ■ , well and tndy pay, 
or cause to be paid to the said Edward Sikes, his executors, 
administrators or assigns, the sum of 1000/. of lawful money of 
Great Britain, and shall and will pay interest for the same in the 
mean time at the rate of 5/. for 100/. by the year, to be computed 
from the day of the date of these presents, by two equal half- 
yearly payments, on the day of , and the 

day of > in each year; and shall and will make the said 

several payments without any deduction or abatement whatever 
out of the same or any part tiiereof for or in respect of any pre- 
sent or future taxes, rates^ assessments or impodtions, ot any 
other matter, cause or thing whatsoever ; And further that he the 
said John Thomas hath now in himself good right, full power 
and lawful and absolute authority to grant, bargain, sell and con- 
vey the said messuage or tenement, lands, hereditaments and 
premises, hereby granted and released, or intended so to be, with 
their appurtenances, unto and to the use of the said Edward 
Sikes, his heirs and assigns, in manner aforesaid, according to 
the true intent and meaning of these presents ; And also that if 
default be made in the payment of the said sum of 1000/. or the 
interest thereof, or any part thereof respectively, contrary to the 
aforesaid proviso or condition for payment of the same, and the 
true intent and meaning of these presents, TTien and in such case 
it shall and may be lawful to and for the said Edward Slkes, his 
heirs and assigns, at any time or times hereafter, into and upon all 
and every the said hereditaments and premises hereby granted and 
released, or intended so to be, to enter, and the same from time 
to time peaceably and quietly to have, hold, occupy, possess, enjoy, 
and receive and take, the rents, issues and profits thereof, to and 
for his and their own use, without any lawful let, suit, trouble, 
interruption or disturbance whatsoever of. from or by the said 
John Thomas, his heirs or assigns, or any person or persons 
whomsoever, having or lawfully or equitably, or who shall or may 
have or lawfully or equitably claim any estate, right, title or 
interest into, out of or upon the said messuage or tenement, 
lands, hereditaments and premises, hereby granted and released 
or intended so to be, or any of them or any part or parts thereof; 
4nd that free and clear, and freely and clearly and absolutely 
acquitted, exonerated and released, and for ever discharged or 
otherwise by the said John Thomas, his heirs, executors or ad* 
ministrators, saved, protected, kept harmless and indemnified, of, 
from and against all and all manner of former and other gifts, 
grants, bargains, sales, jointures, dowers, mortgages, uses, trusts, 
wills, entails, legacies, rent * charges, rent seek, and arrears of 
rent, fines, issues, amercements, statutes, recognizances, judg- 
ments, executions, extents, seizures, sequestrations, and all other 
estates, titles, interests, troubles, charges, debts and incum- 
brances whatsoever; And moreover, that if default be made in 
payment of the said sum of 1000/. or the interest thereof, or any 
part thereof respectively, contrary to the aforesaid proviso or con- 
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dition for payment of the same, and the true intent and meaning 
of these presents, Then and in such case he the said John Thomas 
and his heirs, and all and every other person and persons whom- 
soever, having or lawfully or equitably claiming, or who shall or 
may lawfully or equitably claim any estate, right, title or interest 
of, in, or to the said messuage or tenement, lands, hereditaments 
and premises, hereby granted and released, or intended so to be, 
with their appurtenances or any of them, or any part or parts 
thereof, shall and will from time to time and at all times here- 
after, at the request of the said Edward Sikes, his heirs and 
assigns, but at the expense of the said Edward Sikes, his heirs, 
executors, administrators, or assigns, make, do, and execute, or 
cause to be made, done, or executed, all and every such further 
and other lawful and reasonable acts, deeds, matters, things, con- 
veyances and assurances in the law whatsoever, for the further, 
better, more perfectly, and absolutely granting, conveying, and 
assuring of the same hereditaments and premises, hereby granted 
and released or intended so to be, with their appurtenances, unto 
and to the use of the said Edward Sikes, his heirs and assigns, 
in manner aforesaid, and according to the true intent and meaning 
of these presents, as by the said Edward Sikes, his heirs and 
aligns, or by his or their counsel in the law shall be reasonably 
devised, advised, and required ; Provided always, and it is Proviso Uiat 
hereby agreed and declared between and by the parties to these Ibail S^ made, 
presents, and the true intent and meaning of the parties further SJ"'*'[®J", 
is, that until default shall be made in payment of the said sum of enjoy!" ^ ^ 
1000/. or the interest thereof, or any part thereof respectively, 
contrary to the said proviso or agreement for payment of the 
same, and the true intent and meaning of these presents, • it shall 
and may be lawful to and for the said John Thomas, his heirs and 
assigns, peaceably and quietly to have, hold, occupy, possess and 
enjoy the said messuage or tenement, lands, hereditaments and 
premises, hereby granted and released or intended so to be, with 
their appurtenances, and receive and take the rents, issues and 
profits thereof, to and for his and their own use, without any let, 
suit, trouble, interruption or disturbance whatsoever of, from or 
by tiie said Edward Sikes, his heirs, executors, admimstrators, 
and assigns, or of, from or by any other person or persons whom- 
soever, lawfully or equitably claiming or to claim, by, from or 
under, or in trust for him, them or any of them. In witness, &c. Coaciuiioii. 
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No. IV- 
AN OBLIGATION OR BOND, WITH CONDITION FOR 
THE PAYMENT OF MONEY. 



Know all Men by these presents. That I Abel Smith, 
of , in the county of , gentleman, 

am held and firmly bound to Robert Thompson, of 
, esquire, in the sum of one thousand pounds 
of lawful money of Great Britain, to be paid the said 
Robert Thompson or to his certain attorney, his execu- 
tors, administrators or assigns, for which payment to 
be well and truly made I bind myself, my heirs, exe- 
cutors and administrators, and every of them, firmly by 
these presents, sealed with my seal. Dated this twenty- 
second day of March, in the year of our Lord, 1837. 

The condition of the above written bond or obligation is 
such. That if the above bounden Abel Smithy his heirs, executors 
or administrators, should well and-truly pay or cause to be paid 
imto the ssdd Robert Thompson, his executors, administrators or 
assigns, the fiiU sum of five hundred pounds of lawful money of 
Great Britain with interest for the same, after the rate of five 
pounds for one hundred pounds by the year^ upon the twenty- 
second day of September now next ensuing^ without any deduc- 
tion or abatement whatsoever, then the above written bond or 
obligation shall be void and of no effect, or otherwise shall be and 
remain in full force and virtue. 

Sealed and delivered (being 1 

first duly stamped) in the V Abel Smith. 

presence of 3 

IWltnesses,^ 
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No. V. 

DEED FOR BARRING AN ENTAIL, UNDER THE 
STATUTE 3 & 4 WILL. 4, c. 74. 



This indenture, made tibe first day of March, 1837, PremUei, 
Betwebn John Smith, of , of the first part ; Abel Date. 

Smith, of , of the second part ; and Robert Thompson, *•««*««• 

of , of the third part : Whereas William Smith being Reciui of 

at the time of making his will hereinafter recited, and thenceforth 
to the time of his decease, seised of or otherwise well entitled in stisin of 
fee simple in possession to the messuages or tenements, lands and «™"<*'a'i>«'* 
hereditaments hereinafter described, and intended to be hereby 
released, with their appurtenances, did^ in suck manner as the and of bis 
law requires for rendering valid devises of freehold estates, duly '**"' 
sign and publish his last will and testament in writing, bearing 
date on or about the first day of May, 1790, And thereby, whereby he 
amongst other things, gave and devised the same hereditaments son"or m!* 
and premises hereinafter described unto his son the said John 
Smith and his assigns, for and. during the term of his natural life, ,^j trostees to 
with a limitation To the use of A. B. and C. D., and their heirs, preserve, 
during the life of the said Abel Smith, Upon trust to preserve the in fan?*****" 
contingent remainders, with a limitation To the use of the said J''"*. J'^c^s 
Abel Smith in tail, with divers remainders over : And whereas over, 
the said William Smith departed this life on or about the fourth nam*smuh"* 
day of May, 1790, without having altered or revoked his said withom re- 
will, which was duly proved by the executors therein named in wui?' **" 
the Ecclesiastical Court of the Archbishop of Canterbury : And ^[J}**'** ^^ ' 
WHEREAS the said John Smith and Abel Smith are desirous of Desire of 
barring the estate tail of the said Abel Smith in the said heredita- Se wuie Si 
ments and premises, and of limiting the same hereditaments and ^^.t^e pre- 
premises to the uses and in the manner hereinafter mentioned : 
Now THIS Indenture witnesseth, that in order to bar and witnessing 
destroy as weU the estate tail of the said Abel Smith in the ?oVba'J?ing**'' 
hereditaments and premises hereby released, or intended so to be, the estate tali 
as all other estates^ rights, titles, interests and powers to take fbe pnemhls, 
effect after the determination or in defeasance of such estate tail, 
and for disposing of the same hereditaments and premises to the 
uses and in manner hereinafter mentioned ; And in consideration aud for a no- 
of the sum of ten shillings by the said Robert Thompson to each Jenulo^n"''" 
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of them the said John Smith and Abel Smith paid, at or before 
the sealing and delivery of these presents, (the receipt whereof is 
tenant in uii hereby acknowledged,) They the said Abel Smith and also the 
conJef*******' ^^ John Smith, as protector of the settlement under the herein- 
before recited wiU, Have and each of them Hath granted, bar- 
gained, sold, released and confirmed, And by these presents Do 
and each of them Doth grant, bargain, sell, release and confirm 
unto the said Robert 'iibompson (in his actual, &c.) {reference to 
purcrii. lease for a year, see ante, p. viii,) and his heirs. All that 
piece or parcel of land, hereditaments and premises, situate and 
lying in the parish of, &c. in the county of, &c. ; Together with 
sdl and singidar commons, ways, water-courses^ liberties, pri- 
vileges, easements, profits, emoluments, &c. &c. (see ante, p. 
V,) thereunto belonging; And the reversion and reversions, re- 
mainder and remainders, yearly and other rents, issues, profits, 
HaiieMiuiii &c. &.C. ; And all the estate, &c. (see ante, p. i,) To have 
AND TO HOLD the Said pieces or parcels of land, hereditaments, 
and all and singular other the premises hereby granted and re- 
leased, or intended so to be, and every part and parcel thereof, 
nnto Robert with their and every of their appurtenances. Unto the said 
Tbowptoo, Roi)ert Thompson, his heirs and assigns, free and discharged of 
and from the said estate tail, and all estates, rights, titles, in- 
terests and powers to take effect after the determination or in 
To the use of defeasance of the said estate tail. But nevertheless To the use of 
jrprSteciSr' 8"^^ person or persons, for such estate or estates, with such 
and tenant in powers or limitations over, upon, and for such trusts, intents, and 
poin*,* ***" purposes charged or chargeable with such sum or sums of money 
annual or in gross, and with, under, and subject to such powers, 
conditions, limitations, declarations, and agreements as they the 
said John Smith and Abel Smith shall by any deed or deeds, 
instrument or instruments in writing, with or without power of 
revocation and new appointment, to be by both of them sealed 
and delivered in the presence of and attested by two or more 
of a*"oin^"^' credible witnesses, from time to time or at any time direct or ap- 
ment point ; And in default of such joint direction and appointment, 

prou«to?f?r ^^^ ®° ^^ ^ ^^® same, if incomplete, shall not extend. To the use 
iift, during of the said John Smith and his assigns during the joint lives of 
if hiinltifand him the said John Smith and Abel Smith; And in case the said 
an"?"? teJSlt' ^^^^ ^"^^^^ should survive the said John Smith, then from and 
In tail siiouid after the decease of the said John Smith so dying in the lifetime 
S7he*i8eof of the said Abel Smith, To the use of the said Abel Smith and his 
r°fe?*" **" ^^^ ^^^ assigns for ever; But in case the said Abel Smith should 
but if tenant depart this life in the lifetime of the said John Smith, then im- 
d"efljltf ''"*'* mediately from and after the decease of the said Abel Smith so 
to ttae use of dying in the lifetime of the said John Smith, To the use of the said 
protector In j^y^^ Smith, lus heirs and assigns for ever. In witness, &c. 
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ABEYANCE, 

doctrine of, 47, 48. 

ACCUMULATION 

of rents and profits, bow for allowed, 
104, 105. 

ACT OF PARLIAMENT, 

private, 236—238. 

ADMITTANCE, 

of copyholds, 262,263. 

ADVOWSON, 4, 5. 

as to lapse of, 184, 185. 

ALIEN, 

as to dower of, 63. 

cannot inherit, 161. 

can have no heirs, ib. 

where, is made a denizen, who inherits, 

162. 
where, has natural-bom sons, who in- 
herits, ib., 163. 
alienation by, 182. 
. how far, may purchase, 200. 

ALIENATION, 

in mortmain, 176. 

by an alien, 182. 

by particular tenants, 182. 

title by, 196. 

ALLUVION, 169. 
ALLODIUM, 

definition of, 45. 

ANCESTOR, 

lineal descendants represent their, 139. 

ANCIENT DEMESNE, 31, 32. 

fines and recoveries of lands in, 260. 

ANNUITIES, 19. 

APPENDANT, 

advowson, 4. 
common, 10, 11. 

APPROPRIATIONS. 6. 

APPROVEMENT, 12. 

APPURTENANT, 
common, 10. 

ASCENDING LINE, 136—138. 

ASSETS, 

definition of, 154. 



ASSIGNMENT, 228. 

ATTESTATION, 209. 

ATTAINDER, 

to what it now extends, 81, 63. 
doctrine of escheat on, 164. 

ATTAINTED PERSON, 

as to dower of widow of, 63. 
as to descents through, 165, 166. 
cannot convey, 197. 
may purchase, ib. 

B. 
BANKRUPTCY, 

forfeiture by, 192—195. 

BARGAIN AND SALE, 

effect of by particular tenant, 183. 
nature and objects of, 229. 

BASE FEES, 49. 

BASTARD, 

what limitation to, is good, 100. 
incapable of being heir, 159, 160. 
who are, difference between Scotch and 

English law as to this, 160. 
eigni and mulier putsni, 160. 
what heirs, has, 161. 

BLOOD, 

proximity and dignity of, 145. 
extinction of, 156. 
deficiency of, 157. 

corruption of, where it exists, 16.5, 
166. 

BOND, 

of resignation, 188, 189. 

money, 232. 

when void, 232, 233. 

BOROUGH-ENGLISH, 26. 

BOTES, 13, 56. 

BROTHER, 

descent from, to, when immediate, 1 42, 
143. 
BURGAGE TENURE, 26. 

C. 

succession j7«r, MO. 
CESTUI QUE FIE, 167 
CESTUI QUE USE, 35, 38. 
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CHARITABLE USES, 181. 
CHASE, 16. 

COLLATERAL 

descendants, 141, 142. 

how, heir is traced, 143. 

in stocks, male preferred before female, 
145. 
COMMON, 10—13. 
COMMON ASSURANCES, 201. 

COMMUTATION, 
of tithes, 9, 10. 
COMPOSITION (Reat) 7, 

CONCLUSION 
of a deed, 208. 

CONDITION, 

estates on, 80 — 86. 

precedent and subsequent, 82. 

condition in deed, 83, 206. 

what, void, 233. 
CONDITIONAL FEE, 50. 
CONDITIONAL LIMITATION, 84. 
CONFIRMATION, 227. 
CONvSANGUINlTY, 

lineal, 133. 

collateral, 134. 

CONSIDERATION, 

good or valuable, 202, 203. 

CONSTRUCTION, 

rules of, in deeds and wills, 270—273. 
CONTINGENT 

uses, 40. 

remainders, 98— 102. 

trustees to preserve, 101. 

CONTINGENCY, 

how it may be conveyed, 196. 
COPARCENARY, 

estate in, 118—121. 
COPYHOLDS. 27—31. 

dower out of, 66. 

ra^iked as tenancies at will, 78. 

forfeiture of by breach of custom of 
manor, 191. 

as to bankruptcy of tenant, 193. 

assurances relating to, 257—264. 

conveyance of, 258. 

alienation of, by tenant in tail, 259. 
CORN RENT, 222. 
CORODIES, 18, 19. 
CORPORATION, 

lands vested in, uot liable to escheat, 
166. 

must have a licence from the crown, for 
alienations in mortmain, 177, 180, 
197. 

bow far they may aliene, 197, 

devises to, 266. 



CORRUPTION OF BLOOD, 165, 166. 

COVENANTS, 207. 

COVENANT TO STAND SEISED, 228. 

COUNTERPART, 203. 

COUNTY PALATINE, 15. 

COURT-BARON, 28. 

CURTESY, 

tenant by the, 60—62. 

CUSTOM, 

discharge from tithes, 7. 

distinction between, and prescription, 

172. 
forfeiture by breach of, 191. 
special assurances by, 257. 

D. 

DATE, 

of a deed, 208. 

DEED, 

nature of, 202. 

poll, 203. 

requisites of, 203—209. 

how, may be avoided, 209. 

different kinds of, 210, 211. 

how construed, 270—273. 

DEFEAZANCE, 228—234. 

DEGREES, 

method of computing, 134. 

DELIVERY, 

of a deed, 208, 209. 

DENIZEN. 

as to children of, inheriting, 162. 

DERELICT LAND, 169. 

DESCENT, definition of, 131. 

when heir takes by, 131 — 153. 

title by, 131. 

recent alterations in the law of, 135. 

canons or rules of, 136—151. 

exemplification of, 147 — 151. 

to what estates new rules extend, 151. 

through attainted person, 165, 166. 

of estates gained by prescription, 175. 

admittance to copyholds on, 263. 
DEVISE, 

executory, 102 — 106. 

to heir of testator, when he takes by 
descent, 131, 132. 

alienation by, 265 — 270. 

projected alteration in the law as tn, 
265. 

by common law, 265. 

of uses, 266. 

to corporations, 266. 

how construed, 270—273. 

DEVISEES, 

remedies against, 269. 
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DISSEISIN, 

definition of, 125. 

as to fef acquired bv, nadfr feolbnent. 
216. 



DIGNITIES, J5» 
DISCLAIMER, 153. 
DISCONTINUANCE, 105. 
DOWER, 62— 71." 

who may be tenant in, 63. 
of what, exists, 64—66. 
the manner in which a widow ii en- 
dowed, 66r-68. 
how, may be barred^ 68—71. 
uses to bar, 71. 

wife of felon when entitled to, 1<64. 
DURESS, 

how far penon under, may purchase or 
conyey, 197. 

p. 
ELEGIT, 

estate by, 90, 91. 

EMBLEMENTS, 57, 68, 75. 
ENCLOSURE, 

of common, 12. 

ENTIRETIES, tenants by, 112, 113. 

EQurry, 

doctrine of as to uses and trusts, 41, 
43. 

EQUITY OF REDEMPTION, 87. 

ESCHEAT, 155—166. 

definition of, 155. 

foundation of, 156. 

distinction between and forfeiture, 163. 
ESCROW, 209. 
ESCUAGE, 23. 
ESTATE, 44. 

ESTOPPEL, 102. 197. 
doctrine of, 202. 

ESTOVERS, 56. 
common of, 12. 

EXCHANGE, 224. 

EXECUTION OP A USE, 38. 

EXECUTORY DEVISES, 102^105. 



FEE, definition of, 45, 46. 
base, 49. 
conditional, 50. 
tail, 50^54. 

FEE-FARM RENT, 21. 
FEE SIMPLE, 45, 46. 

words necessary to tti<g gvwit of, 48. 



FEMALE, 

mate line preferred to, 138, 139, 145. 

line inherito together, 139. 
FEME COVERT, 

how far, may purchase or conrevg 198— 
200. 

FEOFFMENT, 

effect of. by particular tenant, 182. 
nature and objecU qf, 211-.--.217. 
when used in practice, 216. 

FEUDUM APERTUM^ 156. 
FINE, 

effect of, by particular tenant, 182, 183. 

nature of, 240. 

effect of, 246. 

deed to lead or declare uses of, 252. 

253. * 

as to amendment of, 253.. 
abolished, 254. 

assurances substituted for, 259. 
FINES, {copyhold) 30, 3L 
rules as to, 264. 

FISHERY, 17,18. 
FORECLOSURE, 88. 
FOREST, 16, 

FORFEITURE 

of estates, 81. 

distinction between, and escheat. lO. 

oftitieby, 176^-194. 

definition of, 176. 
FREE-BENCH, 

what it is, 66. 

FRANCHISES, 15—18. 
FRANKALMOIGN, ^4, 25, 32 
FRANK TENEMENT, 22, 23. 
FREEHOLD, 45. 
FREE-WAR^N, 17. 
FUTURO, 

estate in, 74, 94, 95. 

G. 



GAVELKIND, 20. 

GIFT, 217. 

GRAND SERJEANTY, 23, 24. 

GRANT, 217. 

king's, 238—240. 

GROSS, 

adTOwson in, 4. 
common in, 11. 



HABENDUM. 205. 

HALF-BLOOD, 

when excluded, 143— -145. 
d 
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HEJR, 

wfaeo, takes by porduuie, and when hj 

descent, 131, 132. 
apparent and presumptive, 136. 
how, collateral, is traced, 143. 
how search must be made for, 147 — 150. 
who is, and who is not, 157— -166. 
effect of escheat, as to, 165, 166. 
when, bound by a covenant^ 207, or 

bond, 232. 

HEREDITAMENTS, 2. 

corporeal, ib. 

incorporeal, 4. 

HE8I0TS, 30. 

1. 
IDIOT, 

cannot marry, 63. 

how far, may convey or purchase, 197, 

198. 
as to husband being, SOO. 
INDENTURE, 202. 
INFANT, 

how far, may conveyor purchase, 197, 
198. 

INTERESSE TERMINI, 74, 214. 

INHERITANCE, 
estates of, 45. 

ISLAND, 

case of, rising, 168^ 169. 

J. 

JOINT-TENANCY, 

estates in, 109—118. 

JOINTURE, 68— 70. 

K. 
KING'S GRANT, 238, 240. 
KNIGHT-SERVICE, 23. ^ 

L. 
LAND, 1,2,3. 

LANDLORDS, 
remedies of, 79. 

LAPSE, 184. 

when a title by, accrues, 184—186. 

LEASE, 

of lunatic, infants, and other persons 

under disability, 198. 
for what term, may be made, 218. 
restraining and enabling statutes as to, 

219—224. 
college, as to, 222. 

LEASE AND RELEASE, 

effect of, by particular tenant, 183. 
nature and objects of, 230, 231. 
LESSEES, 

pf tenants for life, 58. 



LIFE (ESTATE FOR), 55—59. 
what words create, ib. 

LIMITATION, 

of rights to lands, 128. 
by prescription, 172, 173. 

LIMITATION, 83. 
words of, 153. 

LIVERY OF SEISIN, 212, 217. 

LUNATIC. Ste Idiot. 

M. 

MALE, 

preference to, line, 138, 139, 145. 
eldest, inherits, 138. 

MANORS, 27, 28. 

MERGER, 

doctrine of, 60, 107, 108. 

MODUS, 

decimandi^ 7 — 9. 

MONTH, 

lunar and calendar, 72, 73. 

MONSTER, 159. 
MORTGAGE, 86—89. 
MORTMAIN, 177. 

history of the statutes of, 177—181. 

N. 

NON-RESIDENCE 

of clergy, 222. 

O. 

OCCUPANCY. 

title by, 167, 170. 
definition of, 167. 
common, ib. 
special, ib. 

OFFICES, 14, 15. 

how, may be forfeited, 80, 81. 

ORIGINAL 

deed, 203. 
OWNERSHIP, 

actual and potential, 168. 

P. 
PARAMOUNT LORD, 22. 

P^ISy 

matter in, 201. 

PARK, 16. 

PARTITION, 

by joint tenants, &c. 116,119, 120. 
deed of, 225. 

PASTURE, 

common of, 10. 

PERPETUITY, 

doctrine of, 103, 104. 

1 PETIT^ERJEANTY, 25. 
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PISCARY, 

common of, 12. 

POSSESSION, 
estates in, 92. 
naked, 125. 
right of, 126*. 
apparent, ib. . 
actual, ib. 

POSSIBILITY, 

doctrine of, 99, 100. 

how, may be conveyed, 196. 
POSTHUMOUS, 

children, where they take, 99. 
POWER, 

use arising under, 40. 
PRESCRIPTION, 

de modo dedmandiy 7—9. 

de turn decimandOf 9. 

common by, 11. 

ways, by, 13. 

title by, 171—175. 

limitation of rights by, 172. 

negative, 173. n. 

PREMISES, 205. 

PRESENTATIONS, 5. 

PRESENTMENT 

of copyholds, 261. 

PRIMOGENITURE, 138, 139. 

PROPERTY, 

right of, 127. 

how lost or acquired, 130. 

PROTECTOR OF SETTLEMENT, 254— 

256. 

PURCHASE, 131. 

legal deanition of, 152. 

examples of, 152. 

when heir takes by, 131, 153. 

words of, 153. 

difference between estates by, and by 

descent, 154. 
what includes, 155. 



Q. 



QUARK IMPEDIT, 185. 

QUARANTINE, 
widows*, 67, 

QUE ESTATE, 

prescribing in a, 172, 174. 



RACK-RENT, 21. 

READING, 

deed, 208. 

REAL THINGS, 1. 
RECOGNIZANCE, 233, 234. 



RECORD, 

assurances by matter of, 236. 
RECOVERY (COMMON), 

invention of, 179. 

effect of, by particular tenant, 182. 

nature of, 248. 

how, was suffered, 248- 

effect of, 250. 

deeds to lead or declare uses of, 252, 
253. 

as to amendment of, 253. 

abolished, 254. 

assurances substituted for, 255, 
REDDENDUM, 206. 
REGISTRY 

of deeds, 235. 
RELEASES, 225—227. 

REMANIDER, 

estate in, 92. 

rules on creating, 94 — 98, 

vested or contingent, 98. 

contingent, 98 — 102. 

what may be granted, 196. 

how conveyed, 231. 

cross, where~ implied, 272, 273. 
RENEWAL 

of leases, 198, 

ecclesiastical, 223. 
RENTS, 19—21. 
RENT-CHARGE, 20. 
RENT-SECK, 20. 
RENT SERVICE, 20. 
RESULTING USES, 40 

REVERSION, 

estate in, 105—107. 

what may be granted, 196. 

how conveyed, 231. 
RIGHT, 

what, maybe conveyed, 196. 



SEALING. 

deed, 208. 
' SEISIN, 

seisma/acit stipitenij 136, 137 
SEPARATE USE, 

as to property conveyed to, 200 
SEVERALTY, 

estate in, 109. 

SHELLEY'S CASE; 
rule in, 153. 

SHIFTING USES, 40. 

SIGNING 
deed, 208. 
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SIMONY, 186. 

what if, and what is not, 187—189. 

SOCAGE, 22, 25. 

SPRINGING USES, 40. 

STAMPING, 

necessary to a deed, 204. 
STATUTES, 

9 Hen. 3, c. 75 (JUbrlnumt), 178. 
21 Hen. 3(rMr),72. 
52 Hen. 3, c. 23 (ITiute), 191. 

6Edw. 1, c. 5(iraf/<-),191. 

7 Edw. 1, (DenHgiosis), 178. 
13 Edw. 1, (Statute Merchant) , 90. 
13 Edw. 1, c. 18 (Writs of EUgit), 90. 
13 Edw. 1, c. 22 (Watte), 114. 
13 Edw. 1, c. 32 (Afortmain), 179. 
18 Edw. 1, (Fmei),245. 
18 Edw. 1 (Alotku levandijluet), 241. 
18 Edw. 1, c. 1 (Quia emptored), 28, 

166. 
18 Edw. 1, St. 3, c. 3 (Aforttnain), 180. 
18 Edw. 1, c. 3 (Quia emptores)^ 179. 
18 Edw. 1, St. 4 (Fine*), 242. 
27Edw.l,c. l(FineM) 243. 
27 Edw. 1, St. 2 (JItl quod damnum), 

179. 
34 Edw. 1, St 3 (M fuod danmum), 

179. 
17 Edw. 2, c. 26 (Tenures), 28. 
27 Edw. 3, c. 9 [Statute Staple) , 90. 
34 Edw. 3, c. 15 (Tenures), 28. 
34 Edw. 3, c. 16 (Fines), 245. 
15 Ric. 2, C.5 (Mortmain), 179. 

1 Hen. 4, c. 6 (King*s Grant) , 240. 

5 Hen. 4, c. 14 (Fines), 242, 243. 

1 Ric.3, c. 7 (-Ft««»),243. 

4 Hen. 7, c. 24 (Fines) , 243, 245. 
11 Hen. 7, c. 20 (Recovery), 250. 
22Hcn.8,c. 1 (RTi/fe), 266. 

23 Hen. 8, c. 6, amended by 8 Geo. 1, 

c. 25 (Statute Stifle), 90. 
23 Hen. 8, c. 6 (Statute Staple) ^ 234. 
23 Hen. », c. 10 [Mortnudn), 180. 
23 Hen. 8 (Mortmain), 181. 
27 Hen. 8,0. \0 i^Vses) , 38. 
27 Hen. 8, c. 10 (Jointure), 68, 110. 
27 Hen. 8, c. 16 (Enrolltnent) , 229. 
31 Hen. 8, c. 1, (Partition), 225. 

31 Hen. 8, c. 1, & 32 Hen. 8, c. 32 
(Writs of Partition), 116. 

32 Hen. 8, c. 2 (LimitaHons) , 172. 
32 Hen. 8, c. 28 (Leases), 219. 

32 Hen. 8, c. 32 (Partition), 22b, 
32 Hen. 8, c. 36 (Fmes), 245. 
34 Hen. 8, c.5 (Wills), 266. 
34 & 35 Hen. 8, c. 20 (Recoverf), 250. 
1 Edw. 6, c. 12 (Dower), 164. 

5 & 6 Edw. 6, c. 11 (Dower), 166. 
5 ft 6 Edw. 6. c, 16 (Offices), 15. 

ft 2 P. ft M. c. 8 (Mortmain), 181. 
Eliz.c. 19 (Leases), 220. 



STATUTES (eoiUiimed.y 

13 Elii. c. 7, s. 11 (Bankrupts), 193. 
13 Eliz. c. 10 (Ecclesiastical Persons), 7. 
13 Eliz. c. 10 (Leases), 221. 

13 EHz. c. 20 (Leases), 222. 

14 Eliz. c. 8 (Recovery) , 250. 
14 Eliz. c. 11 (Leases), 222. 

14 Eliz. c. 11 ft 14 (Leases), 221. 

\SEnz.e. 6 (Leases), 222. 

18 Eliz. ell (Leases), 221, 222. 

23 Eliz. c. 3 (Fuus), 243. 

31 Eliz. c. 2 (Fines), 243. 

31 Eliz. c.6 (Simony), 187. 

43 Eliz. c. 4 (Devise), 267. 

43Eliz. c. 9 (Leases), 222. 

43 EUz. c. 29 (Leases), 221. 

IJac. I.e. 3 (Leases), 221. 
12 Car. 2, c. 24, (Abolition of Fendai 

Tenures), 24. 
17 Car. 2, c. 3 (Mortmain), 181. 
29 Car. 2, c. 3 (Reeognitances) , 90. 
29 Car. 2, c. 3 (Special OcaqHmt), 167. 
29 Car. 2, c. 3 (Frauds), 204, 2Qd, 211, 
225, 253, 267. 

1 W. & M. c. 16 (Simony), 187. 

3 ft 4 W. ft M. c. 14 (Wills) , 269. 
7 ft 8 W. 3, 37 (Mortmain), 180. 

10 ft 11 W. 3, c. 16 (Postkmnums ChU- 
</r«n), 99. 

11 ft 12 W. 3, c. 6 (Aliens), 162. 

4 Aon. c. 16 ((Fines), 2A7. 

4 Ann. c. 16 (Joint Tenants), 114. 
6 Ann. c. 18 (Fraudulent Coneeubnent 
of Deaths), 107. 

6 Ann. e. 31 (Waste), 189. 

12 Ann. stat. 2, c. 12 (Simony), 187. 

4 G. 2, c. 28 (Landlord Sf Tenant), 79. 

5 G. 2, c. 30, 8. 20 (Bankrupts), 193. 

7 G. 2, c. 20 (Mortgages), 88. 

9 G. 2, c. 36 (Charitable Uses), 181. 
11 G. 2, c. 19 (Landlord and Tenant), 
79. 

8. 15 (Lessees qf Tenants 

for Life), 58. 
14 G. 2, c. 20 (Recovery), 251. 
14 G. 2, c. 20 (Special Occupant), 167. 
25 G. 2, c. 6 (Legatees), 2f9. 

5G.3,c. 17(La»<»),220. 

9 G. 3, c. 36 (Charitable Uses), 267. 
14 G. 3, c. 78, 8. 86 (Waste), 189. 
39 ft 40 G.3, c. 98 (Accumulations), 

105. 
41 G. 3, c. 109 (InclosureAct), 12. 
43G.3, c.84 (Leases), 222. 
43 G. 3, c. 137 (Mortmain), 181. 
45 G. 3, c. 101 (Chtaitable Uses), 182. 

45 G. 3, c. 124 (Bankrupts), 193. 

46 G. 3, c. 135, 8. 1 (Bankrupts), 193. 
49G.3,c.26(0^r«»), 15. 

49 G. 3, c. 121, 8. 2 (Bankrupts), 193. 
54 G. 3, c. 145 (Attainder), 81. 

(Corruption of Blood), 

165. 



INDEX. 



381 



STATUTES (continued). 

57 G.3,c.99 {LeiuiM),222. 

■- 8. 32 (Leases) 221. 

1 G. 4,c. 87 (Landlord and Tenant), 

1 & 2 G. 4, c. 23 (Inchsureo/Com" 

mon)f 12. 
6 G. 4, c. 16, 8. 12 (Bankrupts), 193. 

8. 65 {Bankrupts), 194. 

6 G. 4, c. 17 (Forfeitures), 158. 
6 G. 4, cc. 82 & 83 {^Offices), 13. 
11 G. 4, & 1 W. 4, c. 47 {Bond Debts), 

232* 

U G. 4, & 1 W. 4, c. 60 <rn«/«»), 158, 

1 W.4,c.47 (li^Zj),269. 

1 W. 4, c. 65 (Copyholds), 264. 

1 & 2 W. 4, c. 66, s. 26 (Bankrupt), 

2 & 3 W. 4, c. 71 (Prescription) 171, 

— 8. 1 (Claims to 

Common and Franchisei), 11, 18. 

— 8. 2, ( Ways) , 14. 

'"-— —8. -5 (Prescription), 

2 & 3'W. 4, c. 100 (Af«ftM aiK/£*. 
emptionfrom tithes), 173. 

88. 1 & 3 (Modus 

and Exemption from Tithes), 9. 
2&3W.4,c. 105 (D«c«i/) 135. 

3 & 4 W. 4, c. 17, 8. 39 (Recovery of 
land), 127. ^ '' 

3 & 4 W. 4, c. 27 (LimitaH(ms), 172. 

— — s. 2 (Limitations). 

128. 



8* 12 (Jbm/ Tenants. 
4-c.), 113,120,124. ' 

». 28 (Equity of Re- 



demption), 87. 



^'^(iiAdvowsons), 5. 



- 8. 31 (Advowsons) 



■■ 8» 33 (Advowsons), 5. 

s. 36 (Writs), ^7, 116. 

128,191,260. ' 

3 & 4 W. 4, c. 74 (Married Women), 

199. 
3 & 4 W. 4, c. 74 (Recoveries), 240, 

248,253,257,259. 
3&4W.4,c.74, s.2(/lfhe* ««rf/ic- 

covmes), 53. 
3&4W.4,c. 74, s. 2 (^Mwronce), 

254. 

3 & 4 W. 4, c. 74, 8. 6 (Warranties), 
207. 

3 & 4 W. 4, c. 74, 8. 10 (ifccownef), 

251. " 

3 & 4 W. 4, c. 74, 8. 14 (Warranties), 

3 & 4 W. 4, c. 74, 8. 55 (BanirupU), 

8 & 4 V, 4, c. 104 (Assets) , 232. 



STATUTES (continued.) 

3 & 4 W. 4, c. 105 (Dower), 64. 
3 & 4 W. 4, c. 105, 8. 13 (Dower), 66. 
3SL4W.4,c.\0b,s.3 (DcseenU),l3i. 
3 & 4 W. 4, c. 106, 8. 10 (Attainder), 

3 & 4 W. 4, c. 106, 8. 10 (Descents) 
165. 

3 & 4 W. 4, c. 106, 8. 11 (Descent), 
136,154,152.144.143,137. 

4 W. 4, c. 22 (Lesseesqf Tenants for 
Life),b9. '' 

4;&5 W.4,c.23,(7Vi«/£»/a/e»),158. 
4 & 5 W. 4, c. 76, 8. 94 (Corporation*), 

6W.4, c. 20 (Leases), 223. 
6 & 7 W. 4, c. 64 (Leases), 223. 
6 & 7 W. 4, c 71 (CommutatUw tf 
Tithes),\^. ^ 

6 & 7 W. 4, c. 115 (Indomre of Com- 
mons), 12. 
STATUTE MERCHANT, 89. 
STATUTE STAPLE, 89. 
SUFFERANCE, 

estates at, 78, 79. 
SURRENDER, 227, 
of copyholds, 257, 
essential to the conyeyance of a codv* 

hold, 259. ^^ 

particulars of, 261. 
SURVIVORSHIP, 

doctrine of, 114. U5. 
STIRPES, 

succession in, 139, 140. 

T. 

L (FEE,) 

origin of, 50. 

what lands it may exist in, 51* 

different species of, 51, 62. 

what words necessary to create, 53. 

incidents to, Ih. 

after possibility of issue extinct, 50, 60. 

tenant in bankruptcy of, 194« 

alienation by tenant in, of copyholds. 

259 
TENENDUM, 205, 206. 
TENANTS IN COMMON, 121-124. j 
TENANT TO THE PRiBCIPE, 251. 
TENEMENTS, 1, 22. 
TENURE BY DIVINE SERVICE, 33. 
TENURES, 22. 
TITHES, 6—10. 
TITLE, definition of, 125, 129. 
TRUSTS, 34, 42, 43. 

dower out of, 65. 

when, escheated, 157, 158. 
TRUSTEES, 

to preserve contingent remainders^ 101. 
TURBARY, common of, 12, 
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USES, 34,35—41. 
invention of, 179. 
before the statute, 3f^. 
after the statute, 38, 39. 
use of the statute of, 43. 
lobar dower, 71. 
shifting, 93. 
eharitable, 181. 
deeds operating under the statute of, 

228—231. 
deeds of revocation of, 231. 
conveyances to, defects of, 2M. 
deeds to lead and declare, 252. 
devises of, 266. 

VILLENAGE, 22, 25, 27. 
pure, 27. 
privileged, 31. 

VILLEINS, 29. 

VjrUM VADWidy 86. 

VOLUNTARY, 
deed, 204. 



VOUCHER, 

double and treble, 249. 

WARDSHIP, 30. 

WARRANTY, 53,207. 

in exchanges, 224, 225. 

WASTE. 189—191. 

voluntary or pennissive, 189. 

who punishable for, 189. 

who may obtain remedies for, 191. 

WATER, 2, 3. 

WAYS, 13, 14. 

WILL, 

esUtes at, 76, 7%. 

WILLS AND TESTAMENTS, 265—270. 

Y. 

YARD- TENANTS, 213. 

YEAR, 

legal, 72, 73. 

YEARS, 

estate for, 72—76. 



ERRATA ET CORRIGENDA. 

P. 6, 1. 21, for " that right,*' read " the right to tUhes." 

P. 11, 1. 6, transpose the words **or by tpecial grant'* to 1. 8, after the word " pur- 
po»e" 

P. 22. The heading of the Second Book should be, *'Ofthe Maimer in which Real Pro- 
perty may be Hetd;" and that of the First Chapter, <* CfTemwes:' See Table 
of Contents. 

P. 70, 1. 20, for " 17," read " w.*' 

P. 89, 1. 27, for " mortgagor,** read " mortgagee,** 

P. 139, second marginal note, for <' Uneai ancestors,'* read ** lineal descendants*** 

P. 142, 1. 2 from bottom, for " die before, read " die after:* 

P. 177, 1. 1, for ** monu,** read " manu," 

1. 9, for ** forming,*' read '* framing." 
1.19, dele ••M«y." 

P. 191 , 1. 2, for ** destruction," read « deitructive." 

P. 200, 1. 26, for" or," read " on." 



E. Spktiiguk, Prlutcr, 67, Cbnacfvy Uue. 
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